
























May 11, 2018 
COURIER DELIVERY 

Mr. Jeff Wilson 
Community Development Director 
City of DuPont 
1700 Civic Drive 
DuPont, WA 98327 

RE: Application for Type II Site Plan Review 
Hoffman Hills Division 5, Tract O 
Approved Preliminary Plat No. SUB15-01 
Our Job No. 18391 

Dear Mr. Wilson: 

On behalf of Lennar Northwest, Inc., we are submitting the application for Type II Site Plan Review for the 
project referenced above. The Type II Site Plan Review was deferred for the preliminary plat because at 
that time the developer had not been determined. A pre-application meeting was held for this project on 
May 3, 2017. 

As noted on the Land Use Application Form, the following materials are enclosed for review (not in order 
of the checklist): 

1. A completed Land Use Permit Application form

2. Agent Affidavit

3. Site Plan Review and Zoning Compliance Narrative prepared by Barghausen Consulting
Engineers, Inc. dated May 9, 2018

4. Two (2) copies of the Legal Description

5. Two (2) copies of the Evidence of Water Availability from the City of DuPont dated March 27,
2015

6. Two (2) copies of Evidence of Sewer Availability from Pierce County dated October 13, 2017

7. Two (2) copies of the ADT Memo prepared by Barghausen Consulting Engineers, Inc. dated
October 10, 2014

8. Two (2) copies of the Title Report update dated May 2, 2018

9. Two (2) copies of the Draft Covenants, Conditions, and Restrictions

10. Two (2) copies of the Northwest Landing Covenants, Conditions, and Restrictions, Recording
No. 9403150847

11. Two (2) copies of the Tract O SEPA Determination issued July 14, 2017

Attachment 1a - Cover Letter from Barghausen 
Consulting Engineers, dated May 11, 2018
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12. Two (2) copies of the Tract O Preliminary Plat Decision issued September 1, 2017 

13. Two (2) copies of the Tract I Preliminary Plat Decision (SUB 14-02) issued August 31, 2017 

14. Department of Ecology Voluntary Cleanup Program letter dated December 20, 2017 

15. Cultural Resources Survey prepared by Aqua Terra Cultural Resource Consultants, dated 
December 12, 2017 

16. One (1) reduced 8 1/2- x 11-inch copy of the Site Plan Review Set 

17. Eight (8) copies of the Site Plan Review Set, including: 

a. Site Plan Review Plan Set prepared by Barghausen Consulting Engineers, Inc. dated 
May 9, 2018 including: 

i. Cover Sheet 

ii. Existing Conditions Plan 

iii. Horizontal Control Plan  

iv. Grading and Retaining Wall Plan 

v. Road and Storm Plan 

vi. Water Plan 

vii. Sewer Plan  

viii. Landscape Plans (L1 – L3) 

b. Lock and Load Wall Design Plan by Earth Solutions NW, dated December 12, 2017 (W-
1) 

c. Floor Plans and Building Elevations prepared by Kevin L. Crook Architect Inc. dated 
December 1, 2017 

18. Stormwater Management Report prepared by Barghausen Consulting Engineers, Inc. dated 
October 26, 2017 

19. Public Notice Package, including: 

a. Mailing list for property owners within 300 feet of Tract O 

b. Stamped and addressed envelopes 

20. One (1) compact disc containing the entire submittal package in PDF format 



Mr. Jeff Wilson 
Community Development Director 
City of DuPont -3- May 11, 2018 
 
 
 

21. One check in the amount of $1,500 for the Type II Land Use Fee Deposit 

The materials noted comprise a complete application for Type II Site Plan Review.  Please contact me at 
this office with the notice of complete application and any comments or questions. 

Respectfully, 
 
 
 
Ivana Halvorsen 
Senior Planner 

 
IH/dm 
xxxxx 
enc: As Noted 
cc: Mr. Brian Nguyen, Lennar Northwest, Inc. (w/enc via Box) 
 Mr. Bryan Schwartz, Barghausen Consulting Engineers, Inc. 
 
 



Attachment 1b - Land Use Application Form dated December 6, 2017
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SITE PLAN REVIEW 

HOFFMAN HILLS DIVISION 5 
TRACT O 

ZONING COMPLIANCE NARRATIVE, RESPONSE TO HEARING EXAMINER CONDITIONS, AND 
RESPONSE TO SEPA CONDITIONS 

Prepared by 
Barghausen Consulting Engineers, Inc. 

May 9, 2018 

PROJECT INFORMATION 

SITE AREA   156,721 square feet (3.60 acres) 

ZONING REQUIREMENTS 

1. DENSITY R-12 DISTRICT

Maximum:  12.5 du/acre average

Proposed:  8.5 du/acre

2. SETBACKS

As noted in the Hearing Examiner's Decision for Tracts I and O (SUB 14-02 and SUB 15-01), the
setback from the units are based on townhouse standards which apply front, side, and rear
setbacks are measured from the overall structure and not individual units (DMC 25.20.050(4)).

a. Front yard (DMC 25.20.040(2)(f)):  16 – 20 feet with minimum stagger of 2 feet.

Proposed:  The townhomes fronting Hoffman Hill Boulevard all comply with the setbacks
as shown on the Horizontal Control Plan.

b. Front-facing garage:  35 feet (unless house setback 16 feet, then garage setback is 31 feet
(15 feet setback from house front)) unless treated to minimize appearance, then 5 feet from
face of house.  See a. above for front (house) setback.

Proposed:  This is not applicable for Tract O.

c. Side yard (DMC 25.20.040(4)(h)):  5 feet to internal lot lines, 10 feet between buildings, 10
feet at perimeter (parent lot)

Proposed:  All of the townhomes comply with the 5-foot setbacks and 10-foot spacing
between buildings as noted in the Hearing Examiner decisions for Tracts I (SUB 14-02)
and O (SUB15-01).

d. Rear yard (DMC 25.20.040(3)(f)):  15 feet

Proposed:  All of the townhomes comply with the minimum 15-foot rear yard setback.

Attachment 1c -Site Plan  Review and Zoning 
Compliance Narrative-dated May 9, 2018
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3. BUILDING HEIGHT 

Maximum allowed:  35/45 feet (DMC 25.20.050(2)) 

Proposed:  All of the townhomes comply with the maximum building heights, with proposed 
maximum height of 30 feet 2 inches – see Elevations Plan. 

4. LOT COVERAGE (FOR LOTS LESS THAN 45 FEET WIDE) 

Maximum allowed:  45 percent per lot, except per DMC 25.20.040(5)(d): "For townhouse 
development of up to six attached units on platted lots, where so designated in a subdivision 
approval, the lot coverage on the fee title lot may be 100 percent; provided, that the unit is set back 
from the exterior boundaries of the parent lot, street and alley rights-of-way, tracts, and private and 
public open spaces the distances required in DMC 25.20.040 for all yards." 

Proposed:  Lot coverage has not been calculated because individual lot coverage for the 
townhomes can be up to 100 percent.  The project complies with DMC 25.20.040(5)(d). 

5. FENCES 

(a) No fence shall exceed six feet in height, except that the city may, in the conditional use 
permit process, allow fences up to eight feet tall around utility and government facilities. 

(b) No fence shall be allowed in the front setback area. 

Response:  Fences are not proposed over 6 feet in height and none are proposed in front yards. 

6. IMPERVIOUS SURFACES  

Maximum:  70 percent of gross site area (156,721 x  0.70 = 109,705 sf) 

Proposed:  The proposed impervious surface area is approximately 46 percent, and considerably 
less than 70 percent maximum coverage – see Note 15 on the Horizontal Control Plan (Sheet 3 of 
11) and the Impervious Surfaces Table (Sheet 5 of 11).  

7. LANDSCAPING 

Required:  30 percent of gross site area (156,721 x 0.30 = 47,016 sf) 

Proposed:  The overall landscaping area for the site is approximately 54 percent, exceeding the 
required 30 percent – see Note 15 on the Horizontal Control Plan, and Note #2 on the Landscape 
Plan.  

8. STREET TREES  

Proposed:   Street trees exist along Hoffman Hill Boulevard.  As shown on the enclosed Landscape 
Plan, street trees will be planted along Swan Loop at the north and south ends of the project and a 
street tree will be planted near Lots 23/24, per comment 3.g. of the Civil Comment letter dated May 
3, 2018. 

9. PARKING 

Required:  Two stalls per unit 

Provided:  Each unit will provide at least two off street parking stalls. 
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10. TREE DENSITY 

Required:  4 trees per acre 

Provided:  The tree density requirement has been satisfied.  The Hoffman Hill Green Belt Cruise 
dated August 2004 submitted with the underlying plat of Hoffman Hill Division 5, states that there 
are approximately 127 trees per acre throughout the Hoffman Hill Division 5 preliminary plat, 
excluding all landmark class trees.  Accordingly, the trees-per-acre requirement is met. 

 
 

APPLICANT'S RESPONSES TO  
HEARING EXAMINER'S DECISION 

 
Decision Dated September 1, 2017 

Our Job No. 18391 

The preliminary plat application meets all applicable criteria for the reasons identified in the Conclusions of 
Law above and is approved, subject to the following conditions of approval: 

1. The city issued a SEPA Mitigated Determination of Non-significance.  All mitigation measures are 
incorporated herein by reference as conditions of approval. 

Response:  SEPA Conditions will be satisfied as required. 

2. A sign permit is required if a neighborhood identification sign is proposed. 

Response:  A sign permit will be obtained if a neighborhood identification sign is proposed. 

3. The project will demonstrate compliance with geotechnical recommendations. 

Response:  The applicant will ensure that the geotechnical recommendations will be followed by 
the contractor during construction.  Notes are provided on the plans regarding the geotechnical 
report; see Sheet 1 Soils Report Notes. 

Prior to Application of Any Site Development Permits  

4. Site Plan Review and Type II Design Review and approval is required pursuant to DMC 
25.65.010(2). 

Response:  The required permits will be obtained. 

5. The side lot lines for Lots 1 and 28 that is adjacent to Swan Loop shall be 10 feet in accordance 
with DMC 25.20.040(4)(a). 

Response:  Setbacks from street-side lot lines are shown on the horizontal control plan to be 
consistent with the required 10-foot setback. 

6. Landscape and irrigation plans are required with the civil construction permit.  The applicant will be 
required to demonstrate compliance with the water conservation regulations in DMC 25.90.040 at 
the time of Site Plan Review approval. 

Response:  Landscape plans (irrigation is not proposed) are enclosed with the civil drawings. 

7. Fire flow requirements and on-site hydrant adequacy will be determined by the DuPont Fire Chief 
or designee as the project design is submitted. 
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Response:  The applicant's engineer will coordinate with the Fire Department for hydrant plan 
approval and fire flow requirements. 

8. Drainage ways: Stormwater runoff on the proposed plat will be less than originally anticipated when 
the original Hoffman Hill Division 5 stormwater facilities were designed and constructed.  The 
proposed plat is required to convey onsite stormwater to the City's existing facilities, which are large 
enough to receive same.  Final review and approval of the plat's conveyance system, which is at the 
owner's cost, shall occur following submittal of plat construction documents.  See drainage 
compliance memo dated October 14, 2014 (Attachment 1e). 

Response:  The applicant's engineer has provided an updated drainage compliance memo for the 
civil plan review demonstrating that the existing facilities are sized to accommodate the project. 

9. Curb ramps on adjacent streets are required to be upgraded to current ADA Standards. 

Response:  Both curb ramps on Hoffman Hill Boulevard/Swan Loop are shown to be replaced as 
shown on Sheets 7 and 13. 

Prior to issuance of a Building Permit  

10. The structures must be designed to meet the requirements of the building construction codes in 
effect at that time.  The following codes are currently enforced by the City of DuPont: the 2015 
International Building Code, the 2015 International Residential Code, the 2015 International Fire 
Code, the 2015 International Mechanical Code, the 2015 International Fuel Gas Code, the 2015 
Uniform Plumbing Code (each as amended and adopted by the State of Washington); and the 2015 
Washington State Energy Code. 

Response:  The future homes will be constructed to be consistent with the current international 
and/or uniform building codes, as applicable. 

11. The project must receive all land use and civil construction approvals prior to issuance of building 
permits. 

Response:  The applicant will obtain required permits. 

12. Prior to issuance of building permits for the structures, the applicant shall provide a copy of Pierce 
County Sewer Service Permit for each lot, for city record. 

Response:  Pierce County Sewer Service permits will be obtained and provided prior to building 
permit issuance. 

13. Provisions for collection and removal of drainage at the property lines and elevation changes must 
be incorporated into the design.  (Note: the provisions of the IRC pertaining to site drainage away 
from the structure foundations must also be met in the design.) 

Response:  Please see details on Sheet 7. 

14. Access to existing utility easements is to be maintained or provided with the building design. 

Response:  The site plan does not restrict access to existing easements. 
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Prior to Certificate of Occupancy  

15. Prior to final approval of the project, as-builts and Geographic information System (GIS) 
documentation will be required, in accordance with City of DuPont Municipal Code Chapter 24.09 
and Ordinance No. 97-559. 

Response:  The applicant's engineer will provide the City with electronic CAD files and as-builts 
as required when construction is complete. 

16. Prior to Fire Department approval for occupancy, an automatic fire sprinkler system shall be 
installed.  The system shall comply with NFPA 13D Standard for Automatic Fire Sprinkler Systems.  
Three (3) sets of plans, hydraulic calculations, and material specifications sheets for all equipment 
used in the system shall be submitted by a State of Washington Licensed Contractor for review, 
approval, and permits issued prior to commencing work.  A separate permit is required. 

Response:  Fire sprinklers will be designed into the homes as required. 

Decision issued September 1, 2017. 

SEPA MITIGATED DETERMINATION OF NON-SIGNIFICANCE 
 

Jeffrey R. Wilson, AICP 
Planning Director, City of DuPont 

Dated July 24, 2017 

MITIGATION MEASURES 

1. The site grading, paving and buildings shall be designed in accordance with the requirements of 
the Preliminary Geologic Hazards and Geotechnical Engineering Assessment, prepared by 
Associated Earth Sciences dated August 2004, or as updated. 

Response:  The applicant will ensure that the geotechnical recommendations will be followed by 
the contractor during construction.  Notes are provided on the plans regarding the geotechnical 
report (see Sheet 1 Soils Report Notes). 

The following mitigation measures shall be in place prior to issuance of site development permits: 

2. Type III preliminary plat, Type II Site Plan Review and Type 1 Design Review approvals shall be 
granted by the City of DuPont. 

Response:  The required permits will be obtained. 

3. The projects is required to meet the current adopted manual (Ecology 2012 with 2014 
amendments), per DMC 22.01.090. 

Response:  As noted in the Drainage Compliance Memorandum prepared by Barghausen 
Consulting Engineers, Inc. dated October 29, 2017, the existing facilities are sized to accommodate 
the project per applicable regulations. 

4. The source of fill material will be approved by the City in advance of filling the site. 

 Response:  The applicant will ensure that the contractor notifies the City of the source of imported 
fill material (see note on Sheet 4). 
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5. A Stormwater Pollution Prevention Plan (SWPPP) and a Temporary Erosion and Sedimentation 
Control (TESC) plan will be prepared per City of DuPont standards and implemented for the project 
to reduce and control erosion impacts. 

Response:  A Stormwater Pollution Prevention Plan (SWPPP) and Temporary Erosion and 
Sedimentation Control Plan are included with the civil review submittal package. 

6. The project will be required to obtain a Construction Stormwater General Permit from the 
Washington State Department of Ecology. 

Response:  The applicant will obtain an NPDES permit prior to construction. 

The following mitigation measures shall be in place during construction: 

7. Best Management Practices to minimize dust during construction shall be used, including 
temporary paving of certain roads, street sweeping, and watering the site as needed. 

 Response:  A Stormwater Pollution Prevention Plan (SWPPP) and Temporary Erosion and 
Sedimentation Control Plan are included with the civil review submittal package. 

8. The site soil shall be sampled and analyze for arsenic and lead.  Follow the Tacoma Smelter Plume 
Model Remedies Guidance, Chapter 1, Characterization Soil Sampling.  Contact Eva Barber with 
the Southwest Regional Office (SWRO), Toxic Cleanup Program at 360-407-7094 or via email at 
Eva.Barber@ecy.wa.gov for additional guidance about soil sampling within Tacoma Smelter 
Plume.  The soil sampling results shall be sent to the City of DuPont and Ecology for review. 

 Response:  Please see the enclosed letter from Department of Ecology dated December 20, 2017. 

9. If lead or arsenic are found at concentrations above the Model Toxics Control Act (MTCA) cleanup 
levels (Chapter 173-340 WAC); the owners, potential buyers, construction workers, and others shall 
be notified of their occurrence.  The applicant shall also contact the Environmental Report Tracking 
System Coordinator at the Ecology Southwest Regional Office at (360) 407-6300.  The MTCA 
cleanup level for arsenic is 20 ppm and lead is 250 ppm. 

 Response:  Please see the enclosed letter from Department of Ecology dated December 20, 2017. 

10. If lead, arsenic and/or other contaminants are found at concentrations above MTCA cleanup levels, 
the applicant shall: 

a) Enter into the Voluntary Cleanup Program with - Ecology prior to issuance of the clearing 
and grading permit and the initiation of any grading, filling, or clearing activities.  For more 
information on the Voluntary Cleanup Program, visit Ecology website at: 
http://www.ecy.wa.gov/programs/tcp/vcp/vcpmain.htm. 

b) Obtain an opinion letter from Ecology stating that the proposed soil remediation will likely 
result in no further action under - MTCA prior to the issuance of any clearing and grading 
permit and the initiation of any grading, filling, or clearing activities.  The City-issued 
clearing and grading plans shall be consistent with the plans reviewed and deemed 
consistent with MTCA by Ecology.  The applicant shall provide to the local land use 
permitting agency the opinion letter from Ecology. 

c) If soils are found to be contaminated with arsenic, lead, or other contaminants, extra 
precautions shall be taken to avoid escaping dust, soil erosion, and water pollution during 
grading and site construction.  Site design shall include protective measures to isolate or 
remove contaminated soils from public spaces, yards, and children's play areas.  
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Contaminated soils generated during site construction shall be managed and disposed of 
in accordance with state and local regulations, including the Solid Waste Handling 
Standards regulation (Chapter 173-350 WAC).  For information about soil disposal contact 
the local health department in the jurisdiction where soils will be placed. 

 Response:  Please see the enclosed letter from Department of Ecology, which states that 
a "No Further Action" determination is not needed for the Property, since the property was 
never determined to have contamination warranting cleanup and never entered into the 
Voluntary Cleanup Program (VCP). 

11. The Applicant shall fully implement the Memorandum of Agreement dated August 7, 1989, between 
Weyerhaeuser Real Estate Company (WRECO), the City of DuPont and the Washington State 
Historic Preservation Officer regarding the discovery of cultural resources within the City of DuPont, 
customary professional standards for archaeology, and applicable state and federal laws. 

a. The Applicant shall provide a professional archaeologist to monitor onsite soil disturbance 
activities. 

b. The Project Archaeologist shall notify and allow a Nisqually Indian Tribe representative to 
be present during soil disturbance activities. 

c. The Project Archaeologist shall notify the Nisqually Indian Tribal representative if Native 
American cultural resources are discovered during any soil disturbance activities.  
Construction activities that might disturb or affect such resources are to stop until the Tribal 
representative has had the opportunity to examine the find. 

d. If the Tribal representative cannot be reached through reasonable efforts or does not come 
to the construction site within a reasonable period of time after being notified, construction 
does not need to stop.  However, archaeological work shall to follow the 1989 Memo of 
Agreement, customary professional standards for archaeology, and applicable state and 
federal laws. 

e. The City of DuPont requests Native American artifacts recovered during construction 
activities be donated to the Nisqually Indian Tribe.  Hudson's Bay Company-era 
artifacts should be donated to the Fort Nisqually Living History Museum, located in 
the City of Tacoma's Point Defiance Park.  DuPont-era artifacts should be donated to 
the DuPont Historical Museum. 

f. The Project Archaeologist shall forward a closing report to the City of DuPont.  The 
report shall discuss contact with the Nisqually Indian Tribe, implemented procedures 
and observed conditions and be submitted prior to issuance of any permanent 
Certificate of Occupancy for the project. 

Response: Please refer to the Cultural Resource Survey prepared by Aqua Terra Cultural 
Resource Consultants (ATCRC) dated December 12, 2017.  The Results and 
Recommendations section of that report states: 

"ATCRC's cultural resources assessment for the Hoffman Hill Track O included 
background research, field investigation, and preparation of this report.  
Background review determined the project area to be located in an area 
considered high probability based on its proximity to a previously recorded 
archaeological site.  Field investigations consisted of pedestrian survey and 
subsurface testing; no cultural resources were encountered.  As such, ATCRC has 
determined it unlikely that any cultural materials or features will be impacted during 
project construction.  ATCRC recommends that an Inadvertent Discovery Plan 
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(IDP) be adopted prior to further ground disturbing activities in the event that 
archaeological resources or human remains are discovered during further site 
development.  An IDP is attached Appendix B." 

The following mitigation measures shall be in place prior to issuance of a building permit: 

12. The Applicant shall pay DuPont a fire impact fee per dwelling unit at time of building permit issuance 
to mitigate impacts to fire safety services per DMC 26.05.050. 

Response:  The applicant will pay all required mitigation fees prior to permit issuance for each 
building permit.  

13. The Applicant shall pay DuPont the water meter permit fee, meter connection fee, water service 
installation fee and system development charge at time of connection to the DuPont water system 
per DMC 21.05.022. 

Response:  The applicant will pay all required fees prior to permit issuance for each building permit. 

14. The Applicant shall pay DuPont the storm water system development charge prior to issuance of a 
DuPont building or construction permit per DMC 22.04.060. 

Response:  The applicant will pay all required fees prior to permit issuance for each applicable 
permit. 

15. Prior to the issuance of any City building permits, the applicant shall provide to the City of DuPont 
a "No Further Action" determination from Ecology indicating that the soil meets the cleanup 
standards under MTCA. 

Response:  Please see the enclosed letter from Department of Ecology, which states that a "No 
Further Action" determination is not needed for the Property, since the property was never 
determined to have contamination warranting cleanup and never entered into the Voluntary 
Cleanup Program (VCP). 

16. The Applicant will be required to submit a Temporary Erosion and Sedimentation Control 
Plan with the plat civil construction permit and building permits, per the requirements of the 
DuPont standards. 

Response:  A Temporary Erosion and Sedimentation Control Plan will be approved with the 
civil plan review. 

17. In accordance with DMC 26.05.050 fire impact fees are to be paid at time of building permit 
issuance at the rate in effect at that time. 

Response:  The applicant will pay all required impact fees prior to permit issuance for each building 
permit. 

 

 

 



EXHIBIT "A"
Legal Description

Tract O, Hoffman Hill Division 5 Phase 2 (Village IV), according to the plat thereof, recroded October 9,
2008, under recording number 200810095003, in Pierce County, Washington.

Copyright American Land Title Association. All rights reserved. MERLE“.
ASSOCIAIION

The use of this Form (or any derivative thereof) is restricted to ALTA licensees and ALTA members in good standing as '7".
of the date of use. All other uses are prohibited. Reprinted under license from the American Land Title Association. , » w
ALTA Commitment (Adopted: 06.17.2006) Printed: 06.02.17 @ 07:55 AM

Page 3 WA—CT—FNSE—02150.622481—SPS-1—17—0100278—16

Attachment 1d - Legal Description

https://smartviewonline.net/root/Druid/D7739938-D915-44FF-915B-47DEB16F3CF9
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Part A 

To Be Completed By Applicant 

CITY OF DuPONT 
1700 Civic Drive • DuPont, WA 98327 

Phone: (253) 912-5381 • Fax: (253) 964-1455 
www.ci.dupont.wa.1.1s 

Water Availability Form 

Project Address�_N_o-'-t _as_s�ig�e_d ___ ��---Application Number SUB14-02 / SEPA 14-03 

Subdivision/Project Name Tract O of Hoffman Hills VIiiage IV, Division 5 Parcel Please see attached list

Proposed Water Usage 8,400 gpd (300 gpd/lot) □ Commercial Iii Residential# of U1iits __ 28 __ _ 

Customer Type (circle one) Rural Residential I Residential! Multi-family Commercial Industrial 

T, the undersig11ed, or my appoi'nted repre.�entative have 1·equesled the following pun1eyor to cerlify willi11g11ess and abilily lo provide 
the indicaJed service. I have read and understand the information provided by the water purveyor 011 this Certificate, and 
acknowledge that the proposed project may require improvements to the water system whicla would i11cur my financial obligatio11. 
Prior to fmal approval/or water service, operational responsibility, a11dfina11c{al ob/igatio11 may be required. 

Printed Name Ted McCaugherty Signature L¥,3 
Address 1420 - 5th Avenue #2200 

PartB 
To Be Completed by Water Purveyor 

City Seattle State WA Zip 98101 

Water system to provide service: City of DuPont State ID#: 20500P

The proposed developmen@is not within our approved service area (circle one). 

This water utilit@will not be providing service ( circle one). 

Approved number of connections __ UN __ S_P_E_C_IF_I_E_D _____ Existing Source Ca[>acity_5_,1 _o_o_G_P_M ____ _ 

N�mber of cunent/existing users ___ 3_,_12_s ________ Existing Storage ____ 4_,_oo_o _,o_o _o _G_AL __ L_O_N_s_

Water service will be provided by: 

____ Direct connection to approved, existing water main 

SCOTT HEIN 3-27·1�
Printed Name Date 

•*•••NOTE: Completion of page 2 and wate.r purveyor signature are n;quired*"'*"'* 

Attachment 1e - Water Availability Form 
dated March 27, 2015



Approved Date:

Planning and Public Works
2401 South 35th Street, Suite 2
Tacoma, Washington 98409
www.piercecountywa.org/pals

Application No:

Information: (253) 798-3739

10/13/2017

873103
Drop Off Date:

3001171253Parcel No(s):

Hoffman Hills Division 5, Tract O SWLE
      3300 to 3398 Hoffman Hill BlvdSite Address:

Proj. Appl Name: RTSQQ: 01193341

NOJACK4 LLC

18215  72ND AV S

--Property Owner:

Applicant: 425-251-6222Phone No:

SEATTLE WA 98133

Phone No:

Barghausen Engineers - Margi Fosdick

  911 N 145TH ST STE 203

KENT WA 98032

This applicant is requesting to apply for: Hoffman Hills Division 5, Tract O:
Sewer main extension to serve 28 duplex units. Connection to existing main stub from Swan Loop. Proposed main will be located in
public sewer easement.

Page 1 of 2Printed:12/18/2017 10:55 AM

Attachment 1f - Request to Pierce County for Sewer 
Service Availability Planning and Public Works 
ELobby Receipt dated October 18, 2017

ihalvorsen
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ihalvorsen
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Approved Date:

Planning and Public Works
2401 South 35th Street, Suite 2
Tacoma, Washington 98409
www.piercecountywa.org/pals

Application No:

Information: (253) 798-3739

10/13/2017

873103
Drop Off Date:

The information you have supplied supporting your request for a permit is scheduled for review within two business days. You
will be notified if the information is complete and that an application has been created.

If the information is not complete the information will be returned. In addition we will provide a “Submittal Standard” that details
what additional information or what corrections are needed to resubmit.

Once the required information or corrections are resubmitted to us, it will be scheduled for review within two business days.

Page 2 of 2Printed:12/18/2017 10:55 AM
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Subject: FW: Pierce County PALS Online Resubmittal Request

 

 

From: automailer@co.pierce.wa.us [mailto:automailer@co.pierce.wa.us]  

Sent: Friday, December 15, 2017 12:41 PM 

To: Nancy Scott <nscott@barghausen.com> 

Subject: Pierce County PALS Online Resubmittal Request 

 

Application/Permit Number: 873181  

Application Type: Sewer Line Extension 

Application Date: 2017-10-18 

Expiration Date: 2018-10-18 

Parcel Number: 3001171292 

Applicant Name: 
Barghausen Engineers - 

Margi Fosdi 

   

Your resubmittal information has been received and will be processed by our staff. You will 

be contacted by email if additional information is needed or if your resubmittal is accepted 

for processing.  

 

Thanks for using the PALS Online permit information system.  

 

Please Note: This message was sent by an automatic mailer. Please do not respond to this 

email address. This email address is not monitored. 
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MEMORANDUM 

DATE: October 10, 2014 

TO: Bill Kingman, City of DuPont 

FROM: Don E. Dawes, Barghausen Consulting Engineers, Inc. 

RE: ITE Traffic Generation for Single-Family Development 

Proposed Plat of Tract "O" of Hoffman Hills Village IV, Division 5 
Our Job No. 13173 

Based on the Institute of Transportation Engineers Trip Generation Manual Volume, 9th Edition (hereafter 
ITE Manual) Land Use 230, the proposed subdivision of Tract O to create 28 lots for 28 single-family zero 
lot line homes is expected to generate approximately 5.81 average trips per day (ADT) per lot and 
0.52 average PM peak hour trips per lot. 

28 lots x 5.81 ADT/Lot = 162.68 Average Vehicle Trips per Day 

28 lots x 0.52 PM Peak/Lot = 14.56 PM Peak Hour Trips per Day 

The impacts of traffic and trip generation were previously evaluated for Tract O as part of Hoffman Hills 
Village IV, Division 5. 

36 units x 5.81 ADT/Lot = 209.16 Average Vehicle Trips per Day 

36 units x 0.52 PM Peak Trips/Lot = 18.72 PM Peak Hour Trips per Day 

The current subdivision project for Tract O has fewer development units (28) than the originally planned 
36 condominium units.  As shown by the calculations above, the traffic generation for the proposed 28-lot 
zero lot line preliminary plat of Tract O can be expected to generate approximately 46.48 fewer ADT and 
4.16 fewer PM peak hour trips than the originally contemplated development of the parcel. 

Attachment 1g - ADT memo prepared by 
Barghausen Consulting Engineers, dated 
October 10, 2014



SUBDIVISION

Guarantee/Certificate Number:
Issued By:

CHICAGO TITLE INSURANCE COMPANY 01 25282-1 6

CHICAGO TITLE INSURANCE COMPANY
a corporation, herein called the Company

GUARANTEES

Lennar Northwest, Inc.

herein called the Assured, against actual loss not exceeding the liability amount stated in Schedule A which the Assured
shall sustain by reason of any incorrectness in the assurances set forth in Schedule A.

LIABILITY EXCLUSIONS AND LIMITATIONS

1. No guarantee is given nor liability assumed with respect to the identity of any party named or referred to in Schedule A
or with respect to the validity, legal effect or priority of any matter shown therein.

2. The Company’s liability hereunder shall be limited to the amount of actual loss sustained by the Assured because of
reliance upon the assurance herein set forth, but in no event shall the Company’s liability exceed the liability amount
set forth in Schedule A.

Please note carefully the liability exclusions and limitations and the specific assurances afforded by this guarantee. If you
wish additional liability, or assurances other than as contained herein, please contact the Company for further information
as to the availability and cost.

Chicago Title Insurance Company

By:
Chicago Title Company of Washington ’
701 5th Avenue, Suite 2700 Maw.A
Seattle, WA 98104

President

Countersigned By: Attest:

w,»
I

f ,-l,~ 741244012 274; A
Authorized Officer or Agent Secretary
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CHICAGO TITLE INSURANCE COMPANY GUARANTEE/CERTIFICATE NO. 0125282-16

ISSUING OFFICE:
Title Officer: Seattle Builder/ Unit 16

Chicago Title Company of Washington
701 5th Avenue, Suite 2700

Seattle, WA 98104
Phone: (206)628-5623

Main Phone: (206)628-5623
Email: CTISeattleBuiIderUnit@ctt.com

SCHEDULE A

Liability Premium Tax

$1,000.00 $350.00 $35.35

Effective Date: May 2, 2018 at 08:00 AM

The assurances referred to on the face page are:

That, according to those public records which, under the recording laws, impart constructive notice of matter relative to
the following described property:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF

Title to said real property is vested in:

Lennar Northwest, Inc., a Delaware corporation

subject to the matters shown below under Exceptions, which Exceptions are not necessarily shown in the order of their
priority.

END OF SCHEDULE A

Subdivision Guarantee/Certificate Printed: 05.08.18 @ 03:03 PM
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EXHIBIT "A"
Legal Description

Tract O, Hoffman Hill Division 5 Phase 1 (Village IV), according to the plat thereof, recroded October 9, 2008, under
recording number 200810095003, in Pierce County, Washington.
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CHICAGO TITLE INSURANCE COMPANY GUARANTEE/CERTIFICATE NO. 0125282-16

SCHEDULE B

GENERAL EXCEPTIONS

H. Reservations and exceptions in United States Patents or in Acts authorizing the issuance thereof.
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CHICAGO TITLE INSURANCE COMPANY GUARANTEE/CERTIFICATE NO. 0125282-16

SCHEDULE B
(continued)

SPECIAL EXCEPTIONS

1. Easement(s) for the purpose(s) shown below and rights incidental thereto, as granted in a document:

Granted to:
Purpose:
Recording Date:
Recording No.:

Cascade Land Conservancy
ingress and egress
September 26, 2003
200309261350

Affects: Portion of said premises

2. Easement(s) for the purpose(s) shown below and rights incidental thereto, as granted in a document:

Granted to: Pierce County
Purpose: Sanitary Sewer
Recording Date:
Recording No.:

October 10, 2005
200510100141

Affects: Portion of said premises

3. Easement(s) for the purpose(s) shown below and rights incidental thereto, as granted in a document:

Granted to: Puget Sound Energy, Inc.
Purpose: One or more Utility Systems
Recording Date: June 9, 2006
Recording No.: 200606090282
Affects: Portion of said premises

4. Easement(s) for the purpose(s) shown below and rights incidental thereto, as granted in a document:

Granted to: Pierce County
Purpose: Sanitary Sewer
Recording Date:
Recording No.:

November 7, 2007
200711070298

Affects: Portion of said premises

5. Easement(s) for the purpose(s) shown below and rights incidental thereto, as granted in a document:

Granted to: Pierce County
Purpose: sewer facilities
Recording Date:
Recording No.:

February 13, 2018
201802130475

Affects: as described therein

6. Easement(s) for the purpose(s) shown below and rights incidental thereto, as granted in a document:

Granted to: Puget Sound Energy, Inc.
Purpose: utility systems
Recording Date:
Recording No.:
Affects:

April 27, 2018
201804270891
as described therein
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CHICAGO TITLE INSURANCE COMPANY GUARANTEE/CERTIFICATE NO. 0125282-16

SCHEDULE B
(continued)

7. Reservation of all coal, oil, gas and mineral rights, and rights to explore for the same contained in the deed

Grantor: Weyerhaeuser Timber Co., a Washington corporation
Recording Date: December 9, 1991
Recording No.: 9112090237

Said instrument has been modified by instrument recorded under recording no. 9405130746.

8. Covenants, conditions, liability for assessments, restrictions and easements but omitting any covenants or
restrictions, if any, including but not limited to those based upon race, color, religion, sex, sexual orientation,
familial status, marital status, disability, handicap, national origin, ancestry, source of income, gender, gender
identity, gender expression, medical condition or genetic information, as set forth in applicable state or federal
laws, except to the extent that said covenant or restriction is permitted by applicable law, as set forth in the
document

Recording Date: March 15, 1994
Recording No.: 9403150847

Modification(s) of said covenants, conditions and restrictions

Recording Date: October 9, 2008
Recording No.: 200810090245

9. Covenants, conditions, restrictions, recitals, reservations, easements, easement provisions, dedications, building
setback lines, notes, statements, and other matters, if any, but omitting any covenants or restrictions, if any,
including but not limited to those based upon race, color, religion, sex, sexual orientation, familial status, marital
status, disability, handicap, national origin, ancestry, or source of income, as set forth in applicable state or federal
laws, except to the extent that said covenant or restriction is permitted by applicable law, as set forth on the plat of:

Hoffman Hi|| Division 5 Phase 1 (Village IV)

Recording No: 200810095003

10. Provisions contained in the articles of incorporation and bylaws of Northwest Landing Residential Owners
Association, as disclosed by statutory warranty deed recorded under recording number 200901070222.

11. Notification regarding rockery walls and lateral support improvements, including the terms and provisions thereof:

Recorded: August 10, 2009
Recording number: 200908100508

12. Mitigation Agreement and terms and provisions thereof, providing for assessment of fees to mitigate impact on the
district by additional students:

School District: Steilacoom Historical School District No. 1
Recorded: December 1, 1999
Recording number: 9912010353
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CHICAGO TITLE INSURANCE COMPANY GUARANTEE/CERTIFICATE NO. 0125282-16

SCHEDULE B
(continued)

13. Agreement for right of way and Landscaping maintenance, including the terms and provisions thereof:

Recorded: October 9, 2008
Recording number: 200810090246

14. General and special taxes and charges, payable February 15, delinquent if first half unpaid on May 1, second half
delinquent if unpaid on November 1 of the tax year (amounts do not include interest and penalties):

Year: 2018
Tax Account No.: 300117-129-3
Levy Code: 055
Assessed Value-Land: $844,500.00
Assessed Value-Improvements: $0.00

General and Special Taxes:
Billed: $9,843.30
Paid: $4,921.65
Unpaid: $4,921.65

END OF EXCEPTIONS

NOTES
The following matters will not be listed as Special Exceptions in Schedule B of the policy. There will be no coverage for
loss arising by reason of the matters listed below because these matters are either excepted or excluded from coverage or
are not matters covered under the insuring provisions of the policy.

Note A: Note: Any map furnished with this Commitment is for convenience in locating the land indicated herein
with reference to streets and other land. No liability is assumed by reason of reliance thereon.

END OF NOTES

END OF SCHEDULE B
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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS 
 

FOR 
 

NORTHWEST LANDING RESIDENTIAL PROPERTY 
 
 
 THIS DECLARATION OF COVENANTS, CONDITIONS, AND 
RESTRICTIONS is made this 1st day of March, 1994, by Weyerhaeuser Real 
Estate Company, Land Management Division. 
 
 Declarant is the owner of the real property described in Exhibit “A” 
attached hereto and incorporated herein by reference (or if not the owner, 
Declarant has the written consent of the owner to subject such property to this 
Declaration).  Declarant intends by this Declaration to:  (1) impose upon the 
Residential Properties mutually beneficial restrictions under a general plan of 
improvement for the benefit of all owners of such property; (2) provide a flexible 
and reasonable procedure for the overall development of the Residential 
Properties; (3) establish a method for the administration, maintenance, 
preservation, use and enjoyment of the Residential Properties; and (4) create 
easements, covenants, conditions and restrictions to protect the value and 
desirability of the real property subject to this Declaration. 
 
 Declarant hereby declares that the Residential Properties shall be held, 
sold, used and conveyed suspect to the provisions of this Declaration, which are 
for the purpose of protecting the value and desirability of and which shall run with 
title to the Residential Properties.  This Declaration shall be binding on all parties 
having any interest in the Residential Properties, their heirs, successors, and 
assigns, and shall inure to the benefit of each Owner. 
 
ARTICLE I:  DEFINITIONS 
 

1.1. “Areas of Common Responsibility”:  the Residential Common Area 
and other areas, if any, which become the responsibility of the 
Residential Association. 

 
1.2. “Articles”:  the Articles of Incorporation of Northwest Landing 

Residential Owners Association, as filed with the Secretary of State 
of the State of Washington. 

 
1.3. “Base Assessment”:  assessments levied on all Units subject to 

assessment under Article X to fund Common Expenses for the 
general benefit of all Units, as more particularly described in 
Sections 10.1 and 10.2. 

 



1.4. “Board of Directors” or “Board”:  the body responsible for 
administering the Residential Association, selected as provided in 
the By-Laws and serving as the board of directors under 
Washington corporate law. 

 
1.5. “Builder”:  any Person purchasing one or more Units to construct 

improvements thereon for resale to consumers or for further 
subdivision, development and/or resale in the ordinary course of 
such larger business. 

 
1.6. “By-Laws”:  the By-Laws of the Residential Association attached as 

Exhibit “C” and incorporated by reference, as they may be 
amended. 

 
1.7. “Class “B” Control Period”:  the period during which the Class “B” 

Member is entitled to appoint a majority of the Board members 
under Section 3.2 of the By-Laws. 

 
1.8. “Commercial Declaration”:  the Declaration of Covenants, 

Conditions, and Restrictions for Northwest Landing Commercial 
Property, which has been separately recorded by Declarant in the 
records of Pierce County, Washington, and given Recording No. 
9208240297, which is applicable to the commercial properties 
within Northwest Landing and provides for the Northwest Landing 
Commercial Owners Association, as it may be amended. 

 
1.9. “Common Expenses”:  the actual and estimated expenses incurred, 

or anticipated to be incurred, by the Residential Association for the 
general benefit of all Owners, including any reasonable reserve, all 
as may be found necessary and appropriate by the Board under 
this Declaration, the By-Laws, and the Articles of the Residential 
Association. 

 
1.10. “Community-Wide Standards”:  standards of conduct, maintenance, 

or other activity generally prevailing throughout the Residential 
Properties.  Such standards may be more specifically determined 
by the Board and the New Construction Committee. 

 
1.11. “Covenant to Share Costs”:  the Declaration of Easements and 

Covenant to Share Costs for Northwest Landing attached as Exhibit 
“D”, and incorporated by reference, as it may be amended, under 
which the Residential Association is obligated to share certain costs 
incurred by the Northwest Landing Commercial Owners Association 
that benefit the Residential Properties, including, but not limited to, 
expenses associated with the maintenance of the Maintenance 
Property. 



 
1.12. “Declarant”:  Weyerhaeuser Real Estate Company, Land 

Management Division and its:  (a) successors by merger or 
consolidation, (b) successors-in-title, or (c) assignee, provided any 
such successor-in-title or assignee shall own or acquire for the 
purpose of development or sale all or any portion of the remaining 
undeveloped or unsold portions of the real property described in the 
attached Exhibit “A” or Exhibit “B”, and provided further, in the 
instrument of conveyance to any such successor-in-title or in a 
recorded Supplemental Declaration in the case of an assignment, 
such successor-in-title or assignee is designated as “Declarant” 
hereunder by the grantor of such conveyance or assignor, as the 
case may be, which grantor or assignor shall be the “Declarant” 
under this Declaration at the time of such conveyance or 
assignment; provided further, upon such designation of such 
successor Declarant, all rights of the former Declarant in and to 
such status as “Declarant” under this Declaration shall cease, it 
being understood that as to all of the property described in Exhibit 
“A” and Exhibit “B” which is now or hereafter subjected to this 
Declaration, there shall be only one “Declarant” hereunder at any 
one point in time. 

 
1.13. “Exclusive Common Area”:  a portion of the Residential Common 

Area which the Residential Association now or hereafter owns, 
leases, or otherwise holds possessory or use rights in for the 
exclusive use or primary benefit of Owners in one or more, but less 
than all, Neighborhoods, as described in Section 2.2. 

 
1.14. “Maintenance Property”:  those portions of Northwest Landing 

which are maintained by the Northwest Landing Commercial 
Owners Association under the Covenants to Share Costs. 

 
1.15. “Master Plan”:  the land use plan for the development of Northwest 

Landing as it may be amended from time to time, which includes 
the property described on Exhibit “A” and all or a portion of the 
property described on Exhibit “B”, portions of which Declarant may 
subject to this Declaration as provided in Article IX.  The Master 
Plan is subject to and is intended to implement the Comprehensive 
Plan and Zoning Code for the City of DuPont (“Comprehensive 
Plan”) and, until a Master Plan is finalized, the Master Plan shall be 
the Comprehensive Plan.  Inclusion of property on the Master Plan 
shall not obligate Declarant to subject such property to this 
Declaration, nor shall the exclusion of property described on Exhibit 
“B” from the Master Plan bar Declarant from submitting such 
property to the Declaration under Article IX.  The Master Plan 
reflects considerable thought and long-range planning; however, 



market conditions, technological and cultural changes undoubtedly 
will require revisions in the Master Plan over the long-term 
development of the Residential Properties. 

 
1.16. “Member”:  a Person entitled to membership in the Residential 

Association. 
 

1.17. “Mortgage”:  any mortgage, deed of trust, or similar instrument used 
for the purpose of encumbering Residential Properties as security 
for the payment or satisfaction of an obligation. 

 
1.18. “Mortgagee”:  the holder of a Mortgage. 

 
1.19. “Neighborhood”:  each separately designated residential area within 

the Residential Properties, whether or not governed by a 
Neighborhood Association, as more particularly described in 
Section 3.3.  For example, and by way of illustration and not 
limitation, each condominium, townhome development, cluster 
home development, and single-family detached housing 
development may constitute a separate Neighborhood, or a 
Neighborhood may be comprised of more than one housing type 
with other features in common. 

 
1.20. “Neighborhood Assessments”:  assessments levied against the 

Units in a particular Neighborhood or Neighborhoods to fund 
Neighborhood Expenses, as more particularly described in 
Sections 10.1 and 10.3. 

 
1.21. “Neighborhood Committee”:  any committee established by the 

Board for a Neighborhood which has no formal organizational 
structure or association. 

 
1.22. “Neighborhood Association”:  any condominium association or 

other owners association having concurrent jurisdiction over any 
part of the Residential Properties. 

 
1.23. “Neighborhood Expenses”:  the actual and estimated expenses 

incurred or anticipated to be incurred by the Residential Association 
for the benefit of Owners of Units within a particular Neighborhood 
or Neighborhoods, which may include a reasonable reserve for 
capital repairs and replacements, all as may be specifically 
authorized by the Board and as more particularly authorized herein 
or in a Supplemental Declaration applicable to a Neighborhood. 

 



1.24. “Northwest Landing”:  the master-planned development comprised 
of all property subjected (now or later) to this Declaration and the 
Commercial Declaration. 

 
1.25. “Northwest Landing Commercial Owners Association” or 

“Commercial Association”:  Northwest Landing Commercial Owners 
Association, a Washington corporation, formed to serve as the 
mandatory membership owners association under the Commercial 
Declaration. 

 
1.26. “Owner”:  one or more Persons who hold the record title to any 

Unit, except persons holding an interest merely as security for the 
performance of an obligation in which case the equitable owner will 
be considered the Owner.  Unless a recorded contract of sale 
specifically provides otherwise, the purchaser (rather than the fee 
owner) will be considered the Owner. 

 
1.27. “Person”:  a natural person, corporation, partnership, trustee, or any 

other legal entity. 
 

1.28. “Private Amenities”:  real property and the improvements and 
facilities thereon located adjacent to, in the vicinity of, or within the 
Residential Properties, which are privately owned and operated by 
Persons other than the Residential Association for recreational and 
related purposes, on a club membership basis or otherwise, and 
including, without limitation, a golf course, if any, so located. 

 
1.29. “Residential Association”:  Northwest Landing Residential Owners 

Association, its successors or assigns. 
 

1.30. “Residential Common Area”:  all real and personal property which 
the Residential Association now or hereafter owns, leases or 
otherwise holds possessory or use rights in for the common use 
and enjoyment of the Owners, including easements held by the 
Residential Association for those purposes.  The term shall include 
the Exclusive Common Area. 

 
1.31. “Residential Properties”:  the real property described in Exhibit “A” 

and all additional property subjected to this Declaration under 
Article IX. 

 
1.32. “Special Assessments”:  assessments levied under Section 10.5. 

 
1.33. “Specific Assessments”:  assessments levied under Section 10.6. 

 



1.34. “Supplemental Declaration”:  an amendment or supplement to this 
Declaration filed under Article IX which subjects additional property 
to this Declaration and/or imposes, expressly or by reference, 
additional covenants, conditions or restrictions on the land 
described therein.  The term shall also refer to an instrument filed 
by Declarant under Section 3.3(b) designating Voting Groups. 

 
1.35. “Unit”:  any contiguous portion of the Residential Properties, 

whether improved or unimproved, other than Residential Common 
Area, common property of any Neighborhood Association and 
property dedicated to the public, which may be independently 
owned, conveyed, developed and used as an attached or detached 
residence for a single family.  The term shall refer to the land, if 
any, which is part of the Unit as well as any improvements thereon, 
and shall include, by way of illustration but not limitation, 
condominium units, townhouse units, cluster homes, patio or zero 
lot line homes, and single-family detached houses on separately 
platted lots, as well as vacant land intended for development as 
such. 

 
 Prior to recordation of a subdivision or condominium plat, a parcel of 
vacant land or land on which improvements are under construction shall contain 
the number of Units designated for residential use for such parcel on the Master 
Plan, preliminary plat or the site plan approved by Declarant, whichever is more 
recent.  Until a Master Plan, preliminary plat or site plan has been approved, 
such parcel shall contain the number of Units set by Declarant in conformance 
with the Comprehensive Plan. 
 

1.36. “Voting Group”:  the group of Members whose Units are 
represented by one or more Voting Representatives who vote on a 
common slate for election of directors to the Board of the 
Residential Association, as more particularly described in Section 
3.3(b). 

 
1.37. “Voting Representative”:  the representative selected by the 

Members within each Neighborhood responsible for casting all 
votes attributable to Units in the Neighborhood on all matters 
requiring a vote of the membership (except as otherwise 
specifically provided in this Declaration and the By-Laws).  The 
Voting Representative from each Neighborhood shall be the senior 
elected officer (e.g., Neighborhood Committee chairman or 
Neighborhood Association president) from that Neighborhood; the 
alternate Voting Representative shall be the next most senior 
elected officer as designated by the Neighborhood Committee or 
Neighborhood Association.  The term “Voting Representative” shall 



include alternate Voting Representatives acting in the absence of 
the Voting Representative. 

 
ARTICLE II:  PROPERTY RIGHTS 
 

2.1. Residential Common Area.  Every Owner shall have a right and 
nonexclusive easement of use, access, and enjoyment in and to 
the Residential Common Area, subject to: 

 
(a) this Declaration, any other applicable covenants, and the terms of 

any deed conveying such property to the Residential Association; 
 

(b) the right of the Board to adopt rules regulating the use and 
enjoyment of the Residential Common Area, including rules limiting 
the number of guests; 

 
(c) the right of the Board to suspend an Owner’s right to use 

recreational facilities within the Residential Common Area  (i) for 
any period during which any charge against such Owner’s Unit 
remains delinquent, and/or (ii) for a period not exceeding 30 days 
for a single violation, or for a longer period in the case of any 
continuing violation, of the Declaration, any applicable 
Supplemental Declaration, the By-Laws, or rules of the Residential 
Association after notice and a hearing under Section 3.23 of the By-
Laws; 

 
(d) the right of the Residential Association to transfer all or any part of 

the Residential Common Area to governmental entities under 
Section 4.8; 

 
(e) the right of the Board to impose reasonable membership 

requirements and charge reasonable membership admission or 
other fees for the use of any recreational facility within the 
Residential Common Area; 

 
(f) the right of the Residential Association to mortgage or otherwise 

create a security interest against any or all of its real or personal 
property as security for money borrowed or obligations incurred; 
and 

 
(g) the rights of certain Owners to the exclusive use of those portions 

of the Residential Common Area designated “Exclusive Common 
Areas”, as described in Section 2.2. 

 
 Any Owner may extend his or her right of use and enjoyment to the 
members of his or her family, lessees, and social invitees, as applicable, subject 



to rules of the Board.  An Owner who leases his or her Unit shall be deemed to 
have assigned all such rights to the lessee. 
 

2.2. Exclusive Common Area.  Certain portions of the Residential 
Common Area may be designated as Exclusive Common Area and 
reserved for the exclusive use or primary benefit of Owners and 
occupants of Units within a particular Neighborhood or 
Neighborhoods.  By way of illustration and not limitation, Exclusive 
Common Areas may include entry features, recreational facilities, 
landscaped medians and cul-de-sacs, lakes and other portions of 
the Residential Common Area within a particular Neighborhood or 
Neighborhoods.  All costs associated with maintenance, repair, 
replacement, and insurance on an Exclusive Common Area shall 
be assessed as a Neighborhood Assessment against the Owners 
of Units in those Neighborhoods to which the Exclusive Common 
Area is assigned. 

 
 Initially, Exclusive Common Area shall be designated and the exclusive 
use thereof assigned in the deed conveying the Residential Common Area to the 
Residential Association or on the plat of survey relating to such Residential 
Common Area.  No such assignment shall preclude Declarant from later 
unilaterally assigning use of the same Exclusive Common Area to additional 
Units and/or Neighborhoods, so long as Declarant has a right to subject 
additional property to this Declaration under Section 9.1.  Thereafter, a portion of 
the Residential Common Area may be assigned as Exclusive Common Area of a 
particular Neighborhood or Neighborhoods and Exclusive Common Area may be 
reassigned upon the vote of Voting Representatives representing a majority of 
the total Class “A” votes in the Residential Association, including a majority of the 
Class “A” votes within the affected Neighborhood(s).  As long as Declarant owns 
any property described on Exhibits “A” or “B” for development and/or sale, any 
such assignment or reassignment shall also require the consent of Declarant. 
 
 The Residential Association may, upon approval of a majority of the 
members of the Neighborhood Committee or board of directors of the 
Neighborhood Association for the Neighborhood(s) to which certain Exclusive 
Common Areas are assigned, permit Owners of Units in other Neighborhoods to 
use all or a portion of such Exclusive Common Areas upon payment of 
reasonable user fees, which fees shall be used to offset the Neighborhood 
Expenses attributable to such Exclusive Common Areas. 
 

2.3. Private Amenities.  Access to and use of any Private Amenities is 
strictly subject to the procedures of the Private Amenities, and no 
Person shall gain any right to enter or to use those facilities, if any, 
by virtue of membership in the Residential Association or 
ownership or occupancy of a Unit. 

 



 No representations or warranties, either written or oral, have been or are 
made by Declarant or any other Person with regard to the nature or size of 
improvements to, or the continuing ownership or operation of, any Private 
Amenities. 
 
ARTICLE III:  MEMBERSHIP AND VOTING RIGHTS 
 

3.1. Membership.  Every Owner shall have a membership in the 
Residential Association.  No Owner shall have more than one 
membership per Unit owned.  If a Unit is owned by more than one 
Person, all co-Owners shall be entitled to the privileges of 
membership, subject to the restrictions on voting set forth in 
Section 3.2 and in the By-Laws.  All co-Owners shall be jointly and 
severally obligated to perform the responsibilities of Owners 
hereunder.  The membership rights of an Owner who is a natural 
person may be exercised by the Member or the Member’s spouse.  
The membership rights of an Owner which is a corporation, 
partnership or other legal entity may be exercised only by the 
individual designated from time to time by the Owner in a written 
instrument provided to the Secretary of the Residential Association. 

 
3.2. Voting.  The Residential Association shall have two classes of 

membership, Class “A” and Class “B”. 
 

(a) Class “A”.  Class “A” Members shall be all Owners except the Class 
“B” Member, if any.  Each Class “A” Member shall have one equal 
vote for each Unit in which he or she holds the interest required for 
membership under Section 3.1; there shall be only one vote per 
Unit.  Unless otherwise specified in this Declaration or the By-Laws 
or required by law, the vote for each Unit shall be exercised by the 
Voting Representative representing the Neighborhood of which the 
Unit is a part. 

 
 In any situation where a Member is entitled personally to exercise the vote 
for his or her Unit and there is more than one Owner of a particular Unit, the vote 
for such Unit shall be exercised as such co-Owners determine among 
themselves and advise the Secretary of the Residential Association in writing 
prior to any meeting.  Absent such advice, the Unit’s vote shall be suspended if 
more than one Person seeks to exercise it. 
 

(b) Class “B”.  The sole Class “B” Member shall be Declarant.  The 
rights of the Class “B” Member are specified elsewhere in the 
Articles, Declaration, and By-Laws.  The Class “B” Member may 
appoint a majority of the Board members during the Class “B” 
Control Period, as specified in Section 3.2 of the By-Laws.  The 



Class “B” membership shall terminate and convert to Class “A” 
membership upon the earlier of: 

 
(i) five years after expiration of the Class “B” Control Period; or 

 
(ii) when, in its discretion, Declarant so determines and declares 

in a recorded instrument. 
 

3.3. Neighborhoods and Voting Groups. 
 

(a) Neighborhoods.  Every Unit shall be located within a 
Neighborhood.  The Units within a particular 
Neighborhood may be subject to additional covenants 
and the Owners of Units within a particular 
Neighborhood may also be mandatory members of a 
Neighborhood Association; however, there shall be no 
requirement that a Neighborhood Association be 
created except in the case of a Neighborhood which 
is developed as a condominium or cooperative or 
otherwise as required by law.  Any Neighborhood 
which does not have a Neighborhood Association 
shall have a Neighborhood Committee, as described 
in Section 5.3 of the By-Laws, to represent the 
interests of Owners of Units in such Neighborhood. 

 
 Each Neighborhood may, upon the affirmative vote, written consent, or a 
combination thereof, of a majority of Owners within the Neighborhood, require 
the Residential Association to provide a higher level of service or special services 
for the benefit of Units in such Neighborhood, the costs of which shall be 
assessed against the benefitted Units as a Neighborhood Assessment under 
Article X hereof. 
 
 The senior elected officer of each Neighborhood Association or 
Neighborhood Committee shall serve as the Voting Representative for such 
Neighborhood and shall cast all votes attributable to Units in the Neighborhood 
on all Residential Association matters requiring a membership vote, unless 
otherwise specified in this Declaration or the By-Laws or required by law.  The 
Voting Representative may cast such votes as determined in his or her sole 
discretion and shall not be required to cast all such votes in the same manner.  
The next most senior elected officer, as designated by the Neighborhood 
Committee or Neighborhood Association, shall be the alternate Voting 
Representative and may cast such votes in the absence of the Voting 
Representative. 
 
 The Voting Representative of a Neighborhood may be removed, with or 
without cause, by a vote majority of the Owners of Units in the Neighborhood. 



 
 Exhibit “A” to this Declaration, and each Supplemental Declaration filed to 
subject additional property to this Declaration, shall initially assign the property 
described therein to an existing or newly created Neighborhood by name.  
Declarant may unilaterally amend this Declaration to redesignate Neighborhood 
boundaries; provided, two or more Neighborhoods shall not be combined without 
the consent of Owners of a majority of the Units in the affected Neighborhoods. 
 
 The Owner(s) of a majority of the total number of Units within any 
Neighborhood may at any time petition the Board to divide the property into two 
or more Neighborhoods by submitting a written petition, a rendering of the entire 
parcel which indicates the boundaries of the proposed Neighborhood(s) or 
otherwise identifies the Units to be included within the proposed Neighborhood(s) 
and such other information as the Board requires.  The Board shall approve or 
disapprove such petition in writing within 30 days after receipt by the Board of all 
required documents.  The Board may deny an application only upon a 
determination that there is no reasonable basis for distinguishing between the 
areas proposed to be divided into separate Neighborhoods.  All expenses 
incurred in petitioning for the division of a Neighborhood, reviewing such 
application, and implementing a division of a Neighborhood shall be the 
responsibility of the Owners requesting such division. 
 
 (b) Voting Groups.  Declarant shall establish Voting Groups for election 
of directors to the Board in order to promote representation on the Board for 
various groups having dissimilar interests.  Each Voting Group shall be entitled to 
elect the number of directors specified in Section 3.6 of the By-Laws. 
 
 Voting Groups shall be established not later than, and may be modified 
until, the date of expiration of the Class “B” Control Period.  Declarant shall 
establish and may modify Voting Groups by filing in the public records of Pierce 
County, Washington, an addendum to this Declarant designating by map or other 
description all of the Units within each Voting Group.  After the expiration of the 
Class “B” Control Period, Declarant may unilaterally amend such addendum as 
additional property is submitted to this Declaration to change the composition of 
existing Voting Groups or to establish new Voting Groups to account for 
additional property.  Until such time as Voting Groups are established by 
Declarant, all Units shall be assigned to the same Voting Group. 
 
ARTICLE IV:  RIGHTS AND OBLIGATIONS OF THE RESIDENTIAL 
ASSOCIATION 
 

4.1. Residential Common Area.  The Residential Association, subject to 
the rights of the Owners set forth in this Declaration, shall manage 
and control the Residential Common Area and all improvements 
thereon and shall keep it in good, clean, attractive, and sanitary 



condition, order, and repair under the terms and conditions of this 
Declaration and consistent with the Community-Wide Standards. 

 
4.2. Personal Property and Real Property for Common Use.  The 

Residential Association, through action of its Board, may acquire, 
hold, and dispose of tangible and intangible personal property and 
real property.  Declarant may convey to the Residential Association 
improved or unimproved real estate located within the properties 
described in Exhibits “A” or “B”, personal property and easements 
and other property interests.  Such property shall be accepted and 
thereafter maintained by the Residential Association at its expense 
for the benefit of its Members, subject to any restrictions set forth in 
the conveyance. 

 
4.3. Rules.  The Residential Association, through its Board, may make, 

modify and enforce reasonable rules governing the use of the 
Residential Properties, consistent with the rights and duties 
established in this Declaration, as provided in Article XII.  Such 
rules shall bind all Owners, occupants, invitees, and licensees until 
and unless repealed or modified in a regular or special meeting of 
the Residential Association bt the vote of Voting Representatives 
representing 67% of the total Class “A” votes and so long as such 
membership exists, by the Class “B” Member. 

 
4.4. Enforcement.  The Residential Association may impose sanctions 

for violations of this Declaration, the By-Laws, or rules, including, 
without limitation, reasonable monetary fines, suspension of voting 
rights and the right to use any recreational facilities within the 
Residential Common Area.  In addition, under Section 3.23 of the 
By-Laws, the Residential Association may exerise self-help 
remedies to cure violations and may suspend any services it 
provides to the Unit of any Owner 30 days or more delinquent in 
paying any assessment or other charge due to the Residential 
Association.  The Board may seek relief in any court for violations 
or to abate nuisances.  Board actions to impose or seek sanctions 
shall be governed by the By-Laws. 

 
4.5. Implied Rights.  The Residential Association may exercise any right 

or privilege given to it expressly by this Declaration or the By-Laws 
or which may be reasonably implied from, or reasonably necessary 
to effectuate, any such right or privilege. 

 
4.6. Governmental Interests.  Declarant may designate sites it owns 

within the Residential Properties for fire, police, water, and sewer 
facilities, public schools and parks, and other public facilities.  
Development of such sites shall be subject to the architectural 



standards under Article XI; however, neither the Residential 
Association, the architectural committees, nor the Owners may 
object to the use of such sites for the designated public purposes. 

 
4.7. Indemnification.  The Residential Association, to the fullest extent 

allowed by law, shall indemnify every officer, director, and 
committee member against all expenses, including counsel fees, 
reasonably incurred by or imposed upon such officer, director, or 
committee member in connection with any action, suit, or other 
proceeding (including settlement of any suit or proceeding, if 
approved by the Board) to which he or she may be a party by 
reason of being or having been an officer, director, or committee 
member. 

 
 The officers, directors, and committee members shall not be liable for any 
mistake of judgment, except for their own individual misfeasance, malfeasance, 
misconduct, or bad faith and shall have no personal liability to third parties with 
respect to any contract or action taken by them in good faith on behalf of the 
Residential Association.  The Residential Association shall indemnify and hold 
each such officer, director and committee member harmless against all liability to 
others on account of any such contract, commitment or action.  Any right to 
indemnification provided for herein shall not be exclusive of any other rights to 
which any present or former officer, director, or committee member may be 
entitled.  The Residential Association shall, as a Common Expense, maintain 
adequate general liability and officers and directors liability insurance to fund this 
obligation, if such insurance is reasonably available. 
 

4.8. Dedication of Residential Common Area.  The Residential 
Association, by Board resolution, may dedicate or grant easements 
over portions of the Residential Common Area to any local, state, 
or federal government entity without a vote under Article VIII when 
such conveyance is consistent with the Master Plan, subject to 
compliance with Section 14.2, if applicable. 

 
4.9. Security.  Neither the Residential Association, Declarant, nor any 

successor Declarant shall in any way be considered insurers or 
guarantors of security within the Residential Properties.  Neither the 
Residential Association, Declarant, nor any successor Declarant 
shall be held liable for any loss or damage for failure to provide 
adequate security or ineffectiveness of security measures 
undertaken.  All Owners and occupants of any Unit, and all tenants, 
guests, and invitees of any Owner, acknowledge that the 
Residential Association, and its Board, Declarant, any successor 
Declarant, and New Construction and Modifications Committee do 
not represent or warrant that any fire protection system, burglar 
alarm system, or other security system designated by or installed 



according to guidelines established by Declarant or the New 
Construction or Modifications Committees may not be 
compromised or circumvented; nor that any fire protection or 
burglar alarm systems or other security systems will prevent loss by 
fire, smoke, burglary, theft, hold-up, or otherwise; nor that fire 
protection or burglar alarm systems or other security systems will in 
all cases provide the detection or protection for which the system is 
designed or intended.  All Owners and occupants of any Unit, and 
all tenants, guests, and invitees of any Owner, acknowledge and 
understand that the Residential Association, its Board, committees, 
Declarant, or any successor Declarant are not insurers.  All Owners 
and occupants of any Unit and all tenants, guests, and invitees of 
any Owner assume all risks for loss or damage to persons, to Units, 
and to the contents of Units and further acknowledge that the 
Residential Association, its Board, committees, Declarant, or any 
successor Declarant have made no representations or warranties, 
nor has any Owner, occupant, or any tenant, guest, or invitee of 
any Owner relied upon any representations or warranties, 
expressed or implied, including any warranty of merchantibility or 
fitness for any particular purpose, relative to any fire and/or burglar 
alarm systems or other security systems recommended or installed 
or any security measures undertaken within the Residential 
Properties. 

 
4.10. Powers of the Residential Association Relating to Neighborhoods.  

Since a Neighborhood Committee is a committee of the Residential 
Association, the Board shall have all of the power and control over 
any Neighborhood Committee that it has under applicable law over 
other committees of the Residential Association. 

 
 The Residential Association may veto any action taken or 
contemplated by any Neighborhood Association which the Board 
reasonably determines to be adverse to the interests of the Residential 
Association or its Members or inconsistent with the Community-Wide 
Standards.  The Residential Association also may require specific action to be 
taken by any Neighborhood Association to fulfill its obligations and 
responsibilities under this Declaration or any other applicable covenants.  For 
example, the Residential Association may require specific maintenance or 
repairs or aesthetic changes to be done by the Neighborhood Association, and 
that a proposed budget include the cost of such work.  If the Neighborhood 
Association fails to comply with such requirements within a reasonable time as 
specified in writing by the Residential Association, the Residential Association 
may effect such action on behalf of the Neighborhood Association and assess 
the Units in such Neighborhood for their pro rata share of any expenses incurred  
by the Residential Association in taking such action.  Such assessments may be 
collected as a Specific Assessment under Article X. 



 
4.11. Utility Lines.  Each Owner, occupant, guest, and invitee 

acknowledges that neither the Residential Association, the Board 
nor Declarant shall in any way be considered insurers or guarantors 
of health within the Residential Properties and neither the 
Residential Association, the Board, nor Declarant shall be held 
liable for any personal injury, illness or any other loss or damage 
caused by the presence or malfunction of utility lines or utility sub-
stations adjacent to, near, over, or on the Residential Properties.  
Each Owner, occupant, guest, and invitee assumes all risk of 
personal injury, illness, or other loss or damage arising from the 
presence of utility lines or utility sub-stations and further 
acknowledges that neither Declarant nor the Residential 
Association have made any representations or warranties, nor has 
any Owner, occupant, guest, or invitee relied upon any 
representations or warranties, expressed or implied, relative to the 
condition or impact of utility lines or utility sub-stations. 

 
4.12. Relationship to Northwest Landing Commercial Owners 

Association.  The Residential Association is the “Residential 
Association” referenced in the Commercial Declaration and shall 
perform the obligations of the “Residential Association” in the 
Covenant to Share Costs. 

 
4.13. Municipal Services.  In addition to any obligations it may have 

under the Covenant to Share Costs, the Residential Association 
may, but is not obligated by this Declaration to, contribute funds to 
the City of DuPont for the purpose of increasing the city’s capacity 
to provide municipal services, such as, but not limited to, 
maintenance of roads, storm sewers, sidewalks, lighting, trails and 
roadside landscaping, police and fire protection services, within 
Northwest Landing. 

 
ARTICLE V:  MAINTENANCE 
 

5.1. Residential Association’s Responsibility.  The Residential 
Association shall maintain and keep in good repair the Areas of 
Common Responsibility, which shall include, but need not be 
limited to: 

 
(a) all Residential Common Area; 

 
(b) any additional property specified by this Declaration, any 

Supplemental Declaration, the Covenant to Share Costs, or any 
contract or agreement for maintenance thereof entered into by the 
Residential Association to be included within the Areas of Common 



Responsibility, including such landscaping and other flora, parks, 
lakes, structures, improvements, streets and bike/pedestrian 
pathways/trails; 

 
(c) all ponds, streams and wetlands within the Residential Properties 

which serve as part of the drainage and storm water retention 
system for the Residential Properties, including any retaining walls, 
bulkheads or dams retaining water in them, and any fountains, 
lighting, pumps, conduits, and similar equipment installed in or used 
in connection with them; and 

 
(d) any property and facilities owned by Declarant made available on a 

temporary or permanent basis for the primary use and enjoyment of 
the Residential Association and its Members and identified by 
written notice from Declarant to the Residential Association until 
Declarant revokes such privilege of use and enjoyment by written 
notice to the Residential Association. 

 
 Except as provided above, the Area of Common Responsibility shall not 
be reduced by amendment of this Declaration or any other means without prior 
written approval of Declarant so long as Declarant owns any property subject to 
the Declaration or which may be subjected to this Declaration by Declarant under 
Section 9.1. 
 
 The Residential Association shall be relieved of its responsibilities under 
this Section to the extent they are assumed by the City of DuPont or any other 
local, state or federal government entity, except that the Residential Association 
may provide any additional maintenance for the Area of Common Responsibility 
if the Board determines that such additional maintenance is necessary or 
desirable to maintain the Community-Wide Standards.  The Residential 
Association may also maintain other property which it does not own, including 
property dedicated to the public, if the Board determines that such maintenance 
is necessary or desirable to maintain the Community-Wide Standards. 
 
 The Residential Association may assume maintenance responsibility for 
property within any Neighborhood, in addition to that designated by any 
Supplemental Declaration, either by agreement with a Neighborhood Association 
or because, in the Board’s opinion, the level and quality of service then being 
provided is not consistent with the Community-Wide Standards.  All costs of such 
maintenance shall be assessed as a Neighborhood Assessment against the 
Units within such Neighborhood.  The provision of services in accordance with 
this Section shall not constitute discrimination within a class. 
 
 Except as otherwise specifically provided, all costs for maintenance, repair 
and replacement of the Area of Common Responsibility shall be a Common 
Expense allocated among all Units as part of the Base Assessment without 



prejudice to the Residential Association’s right to seek reimbursement from 
Persons responsible for such work.  All costs for maintenance, repair and 
replacement of Exclusive Common Areas maintained by the Residential 
Association shall be a Neighborhood Expense assessed as a Neighborhood 
Assessment against the Units within the Neighborhood(s) to which the Exclusive 
Common Areas are assigned. 
 

5.2. Owner’s Responsibility.  Each Owner shall maintain his or her Unit, 
including, without limitation, all structures, landscaping, parking 
areas, and other improvements comprising the Unit consistent with 
the Community-Wide Standards and all applicable covenants, 
unless such maintenance responsibility is assumed by or assigned 
to the Residential Association or a Neighborhood Association.  In 
addition to any other enforcement rights, if any Owner fails properly 
to maintain his or her Unit, the Residential Association may perform 
such maintenance and assess the costs against the Unit and the 
Owner under Article X; provided, the Residential Association shall 
give the Owner reasonable notice and an opportunity to perform 
such maintenance, unless the Board determines that maintenance 
is needed on an emergency basis. 

 
5.3. Neighborhood’s Responsibility.  On Board resolution, the Owners of 

Units within each Neighborhood shall be responsible for paying, 
through Neighborhood Assessments, the costs of operating, 
maintaining and insuring portions of the Area of Common 
Responsibility within or adjacent to such Neighborhood.  This may 
include, for example, the costs of maintenance of any signs, entry 
features, right-of-way and open space between the Neighborhood 
and adjacent public roads, private streets within the Neighborhood, 
and lakes or ponds within the Neighborhood, regardless of 
ownership and regardless of the fact that such maintenance may 
be performed by the Residential Association; provided, however, all 
Neighborhoods which are similarly situated shall be treated the 
same.  As an alternative, the Board may resolve that such 
maintenance shall be performed by the applicable Neighborhood 
Association. 

 
 All maintenance required of a Neighborhood Association under this 
Declaration or any additional covenants or agreements shall be performed 
consistent with the Community-Wide Standards.  If any Neighborhood 
Association fails to perform such maintenance, the Residential Association may 
perform it and assess the costs against all Units within the Neighborhood under 
Article X. 
 

5.4. Standard of Performance.  Unless otherwise specifically provided in 
this Declaration or in other instruments creating and assigning such 



maintenance responsibility, responsibility for maintenance shall 
include responsibility for repair and replacement, as necessary.  All 
maintenance shall be performed consistent with the Community-
Wide Standards and all applicable covenants.  Neither the 
Residential Association, Declarant, any Owner or any 
Neighborhood Association shall be liable for any damage or injury 
occurring on or arising out of the condition of property maintained 
by the Residential Association. 

 
5.5. Party Walls, Fences and Driveways.  Each wall, fence or driveway 

built as part of the original construction on the Units which serves or 
separates any two adjoining Units and is not the common property 
of any Neighborhood Association shall constitute a party wall, party 
fence, or party driveway.  To the extent consistent with this Section, 
the general rules of law regarding party walls and liability for 
property damage due to negligence or willful acts or omissions shall 
apply thereto. 

 
 The cost of reasonable repair and maintenance of party walls, fences and 
driveways shall be shared equally by the Owners using them.  To the extent 
damage to a party wall, fence or driveway from fire or other casualty is not 
repaired out of the proceeds of insurance, any Owner who has used the wall, 
fence or driveway may restore it.  If other Owners thereafter use the wall, fence 
or driveway, they shall contribute to the _______ cost in equal shares without 
prejudice to any Owner’s right to larger contributions from other users under any 
rule of law.  Any Owner’s right to contribution from another Owner under this 
Section shall be a _____ to the land and shall pass to such Owner’s successors-
in-title. 
 
ARTICLE VI:  INSURANCE AND CASUALTY LOSSES 
 

6.1. Residential Association Insurance.  The Residential Association, 
acting through its Board or its duly authorized agent, shall obtain 
blanket “all-risk” property insurance, if reasonably available, for all 
insurable improvements on the Residential Common Area and 
other portions of the Area of Common Responsibility for which it 
has assumed responsibility for which it has assumed responsibility 
for maintenance, repair and/or replacement.  If blanket “all-risk” 
coverage is not generally available at reasonable cost, fire and 
extended coverage insurance, including coverage for vandalism 
and malicious mischief, shall be obtained.  The face amount of the 
policy shall be sufficient to cover the full replacement cost of 
insured structures. 

 
 In addition, the Residential Association may, on request of a 
Neighborhood Association, and shall, if so specified in a Supplemental 



Declaration applicable to the Neighborhood, obtain blanket “all-risk” property 
insurance, if reasonably available, for insurable improvements maintained by 
such Neighborhood Association.  If “all-risk” coverage is not generally available 
at reasonable cost, fire and extended coverage insurance may be obtained in 
such form as the Board deems appropriate.  The face amount of the policy shall 
be sufficient to cover the full replacement cost of all insured structures.  The 
costs thereof shall be charged to the Owners of Units within the Neighborhood as 
a Neighborhood Assessment. 
 
 The Board also shall obtain a public liability policy covering the Area of 
Common Responsibility, including the Residential Association and its Members 
for all damage or injury caused by the negligence of the Residential Association, 
any of its Members, its employees, agents, or contractors acting on its behalf.  If 
generally available at reasonable cost, the public liability policy shall have at least 
a $5,000,000.00 combined single limit per occurrence and in the aggregate.  The 
Residential Association shall also obtain, if reasonably available, an umbrella 
policy providing at least $5,000,000.00 in additional coverage bringing total 
liability coverage to at least $10,000,000.00. 
 
 Except as provided above for property maintained by a Neighborhood 
Association, premiums for all insurance shall be Common Expenses included in 
the Base Assessment.  The policies may contain reasonable deductibles which 
shall be disregarded in determining whether the insurance meets the coverage 
requirements.  In the event of an insured loss, the deductible shall be treated as 
a Common Expense or a Neighborhood Expense in the same manner as the 
premiums for the applicable insurance.  However, if the Board reasonably 
determines, after notice and an opportunity to be heard under the By-Laws, that 
the loss resulted from negligence or willful misconduct of one or more Owners, 
then the Board may assess the full amount of such deductible against such 
Owner(s) and their Units under Section 10.6. 
 
 All insurance coverage obtained by the Board on behalf of the Residential 
Association or a Neighborhood Association shall: 
 
 (a) Be written with a  company authorized to do business in 
Washington which holds a B or better general policyholder’s rating or a financial 
performance index of 6 or better in the Best’s Key Rating Guide, or an A or better 
rating from Demotech, Inc. or in the alternative, the highest rating generally 
available;  
 
(b) Be written in the name of the Residential Association as trustee for the 
benefited parties (policies on the Residential Common Area shall be for the 
benefit of the Residential Association and its Members; policies secured on 
behalf of a Neighborhood Association shall be for the benefit of the 
Neighborhood Association and the Owners of Units within the Neighborhood); 
 



(c) Vest in the Board exclusive authority to adjust losses; provided that 
a Mortgagee having an interest in such losses may participate in 
any settlement negotiations; 

 
(d) Provide that it will not be brought into contribution with insurance 

purchased by individual Owners, occupants, or their Mortgagees; 
 

(e) If for property insurance, have inflation guard endorsements, if 
reasonably available; 

 
(f) If containing a co-insurance clause, have an agreed amount 

endorsement, if reasonably available; and 
 

(g) Provide for a certificate of insurance to be furnished to the 
Residential Association and to the Neighborhood Association, if 
any.  A copy of such certificate shall be provided by the Residential 
Association to any Member upon request. 

 
 The Residential Association shall arrange for an annual review of the 
sufficiency of insurance coverage by one or more qualified persons, at least one 
of whom must be in the real estate industry and familiar with construction in the 
Pierce County, Washington area. 
 
 The Board shall use reasonable efforts to secure insurance policies that 
provide endorsements: 
 

(aa) waiving subrogation as to any claims against the Residential 
Association’s Board, officers, employees, and manager, the 
Owners and occupants of Units and their respective tenants, 
servants, agents, and guests; 

 
(bb) waiving any rights of the insurer to repair and reconstruct instead of 

paying cash; 
 

(cc) providing that the policy may not be cancelled, invalidated, 
suspended, or subjected to non-renewal on account of any one or 
more individual Owners; 

 
(dd) providing that the policy may not be cancelled, invalidated, 

suspended, or subjected to non-renewal on account of any curable 
defect or violation without prior written demand to the Residential 
Association to cure the defect or violation and allowance of a 
reasonable time to cure;  

 
(ee) excluding individual Owner’s policies from consideration under any 

“other insurance” clause; and 



 
(ff) providing that the Residential Association will be given at least 30 

days prior written notice of any cancellation, substantial 
modification, or non-renewal. 

 
 The Residential Association also shall obtain, as a Common Expense, a 
fidelity bond or bonds, generally available at reasonable cost, covering all 
persons responsible for handling Residential Association funds.  The amount of 
fidelity coverage shall be determined by the Board but, if reasonably available, 
may not be less than one-fourth of the annual Base Assessments on all Units 
plus reserves on hand.  Bonds shall contain a waiver of all defenses based upon 
the exclusion of persons serving without compensation and shall require at least 
30 days prior written notice to the Residential Association of any cancellation, 
substantial modification or non-renewal. 
 
 The Board shall also obtain directors and officers liability insurance 
coverage in the amount of at least $5,000,000.00, if reasonably available, 
insuring the Residential Association and its officers, directors and committee 
members (former, present and future) from liability for any actions or decisions 
for which the Residential Association would have the duty to indemnify them 
under Section 4.7. 
 
 The Board shall also obtain, as a Common Expense, worker’s 
compensation and employer’s liability insurance if and to the extent required by 
law, and such other insurance as it deems necessary or advisable, including 
flood insurance. 
 
 6.2. Owners’ Insurance.  By taking title to a Unit subject to this 
Declaration, each Owner acknowledges that the Residential Association has no 
obligation to provide any insurance for any portion of Units other than as set forth 
above and covenants and agrees with all other Owners and with the Residential 
Association to carry blanket “all-risk” property insurance on its Unit and structures 
constructed thereon and a liability policy covering damage or injury occurring on 
the Unit.  The casualty insurance shall cover loss or damage by fire and other 
hazards commonly insured under an “all risk” policy, if reasonably available, 
including vandalism and malicious mischief, and shall be in an amount sufficient 
to cover the full replacement cost of any repair or reconstruction in the event of 
damage or destruction from any such hazard.  If all-risk coverage is not 
reasonably available, Owners shall obtain, at a minimum, fire and extended 
coverage.  These policies shall be in effect at all times, unless either the 
applicable Neighborhood Association or the Residential Association carries 
insurance on such Unit. 
 
 Each Owner further covenants and agrees that in the event of damage to 
or destruction of structures on his or her Unit, the Owner shall promptly repair 
and reconstruct the damaged structure in a manner consistent with the original 



construction or other plans and specifications approved under Article XI.  
Alternatively, the Owner may clear the Unit of all debris and ruins and thereafter 
maintain the Unit in a neat and attractive, landscaped condition consistent with 
the Community-Wide Standards. 
 
 Additional covenants for any Neighborhood may establish more stringent 
standards for repairing or reconstructing structures and for clearing and 
maintaining the Units if the structures are not rebuilt or reconstructed within the 
Neighborhood. 
 
 6.3. Damage and Destruction. 
 
 (a) Immediately after damage or destruction by fire or other casualty to 
all or any part of the Residential Properties covered by insurance written in the 
name of the Residential Association, the Board or its agent shall file all claims 
arising under such insurance and obtain reliable and detailed estimates of the 
cost of repair or reconstruction of the damaged or destroyed property.  Repair or 
reconstruction, as used in this Section, means repairing or restoring the property 
to substantially the condition existing prior to the damage, with any changes 
needed to comply with applicable building codes. 
 
 (b) Any damage to the Residential Common Area shall be repaired or 
reconstructed unless the Voting Representatives representing at least 75% of the 
total Class “A” votes in the Residential Association, and the Class “B” Member, if 
any, decide within 60 days after the loss either (i) not to repair or reconstruct or 
(ii) to construct alternative improvements. 
 
 Any damage to the common property of any Neighborhood Association 
shall be repaired or reconstructed unless the Owners holding at least 75% of the 
total vote of the Neighborhood Association decide within 60 days after the 
damage or destruction not to repair or reconstruct. 
 
 If either the insurance proceeds or reliable, detailed estimates of the cost 
of repair or reconstruction are not available to the Residential Association within 
the 60 day period, then the period may be extended for not more than 60 
additional days.  No Mortgagee shall have the right to participate in the 
determination of whether the damage or destruction to the Residential Common 
Area or common property of a Neighborhood Association shall be repaired or 
reconstructed. 
 
 (c) If it is determined that the damage to the Residential Common Area 
or to the common property of any Neighborhood Association shall not be 
repaired or reconstructed and no alternative improvements on the affected 
portion of the Residential Properties are authorized, the affected area shall be 
cleared of all debris and ruins and thereafter maintained by the Residential 



Association or the Neighborhood Association, as applicable, in a neat and 
attractive, landscaped condition consistent with the Community-Wide Standards. 
 
 6.4. Disbursement of Proceeds.  Any insurance proceeds remaining 
after paying for repair or reconstruction or, if no repair or reconstruction is made, 
after such settlement as is necessary and appropriate with the affected Owner 
and their Mortgagees as their interests may appear, shall be retained by the 
Residential Association or the Neighborhood Association and placed in a capital 
improvements account.  This is a covenant for the benefit of any Mortgagee of a 
Unit and may be enforced by such Mortgagee. 
 
 6.5. Repair and Reconstruction.  If the insurance proceeds are 
insufficient to pay for repairing or reconstructing the damage to the Residential 
Common Area or to the common property of a Neighborhood Association, the 
Board may, during and following the completion of any repair or reconstruction 
and without Voting Representative or membership approval, levy Special 
Assessments to pay for such repair or reconstruction against those Owners 
responsible for the premiums for the applicable insurance coverage under 
Section 6.1. 
 
ARTICLE VII:  NO PARTITION 
 
 Except as permitted in this Declaration or amendments to this Declaration, 
the Residential Common Area shall remain undivided, and no Owner nor any 
other Person shall bring any action for partition of the whole or any part thereof 
without the written consent of all Owners and Mortgagees. 
 
ARTICLE VIII:  CONDEMNATION 
 
 Whenever any part of the Residential Common Area  shall be taken or 
conveyed under threat of condemnation by any authority having the power of 
eminent domain, each Owner shall be entitled to notice thereof.  The Board may 
convey Residential Common Area under threat of condemnation only if approved 
in _____ by Voting Representatives representing at least 67% of the total Class 
“A” votes in the Residential Association and Declarant, as long as Declarant 
owns any property described on Exhibits “A” or “B”. 
 
 The award made for such taking or conveyance shall be payable to the 
Residential Association as trustee for all Owners to be disbursed as follows: 
 
 If the taking involves a portion of the Residential Common Area on which 
improvements have been constructed, the Residential Association shall restore 
or replace such improvements on the remaining land included in the Residential 
Common Area to the extent practicable, unless within 60 days after such taking 
Declarant, so long as Declarant owns any property described in Exhibits “A” or 
“B”, and Voting Representatives representing at least 67% of the total Class “A” 



vote of the Residential Association shall otherwise agree.  Any such construction 
shall be in accordance with plans approved by the Board.  The provisions of 
Section 6.4 regarding the disbursement of funds shall apply to disbursement of 
awards. 
 
ARTICLE IX:  SUBMISSION AND WITHDRAWAL OF PROPERTY 
 
 9.1. Submission Without Approval of Membership.  At any time until 
December 31, 2042, Declarant may unilaterally subject to the provisions of this 
Declaration all or any portion of the real property described in Exhibit “B”.  
Declarant also may unilaterally assign the right, privilege, and option to submit 
property to this Declaration which is herein reserved to Declarant, provided that 
such transferee or assignee shall be the developer of at least a portion of the real 
property described in Exhibits “A” or “B” and that such assignment is 
memorialized in a written, recorded instrument executed by Declarant. 
 
Such submissions shall be accomplished by and effective upon filing a 
Supplemental Declaration submitting such property in the public records of 
Pierce County, Washington.  Such Supplemental Declarations do not require 
consent of the Voting Representatives, but require the consent of the owner of 
such property, ____ Declarant. 
 
 9.2. Submission With Approval of Membership.  The Residential 
Association may submit real property other than described on Exhibit “B” and, 
after December 31, 2042, any property described on Exhibit “B”, to the provisions 
of this Declaration with the consent of the owners of such property and the 
affirmative vote of Voting Representatives representing at least 67% of the Class 
“A” votes of the Residential Association represented at a meeting duly called for 
such purpose and the consent of Declarant, so long as Declarant owns property 
subject to this Declaration or which may become subject to this Declaration in 
accordance with Section 9.1. 
 
 Submission shall be accomplished by and effective upon filing a 
Supplemental Declaration describing the property being submitted in the public 
records of Pierce County, Washington signed by the President and the Secretary 
of the Residential Association, and by the owner of the property being submitted. 
 
 9.3. Withdrawal of Erroneously Included Property.  Declarant reserves 
the right to amend this Declaration unilaterally at any time until December 31, 
2042, without prior written notice or the consent of any Person, for the purpose of 
removing portions of the Residential Properties owned by Declarant or its 
affiliates from the provisions of this Declaration to the extent originally included in 
error. 
 
 9.4. Conversion to Commercial Use.  Declarant reserves the right to 
amend this Declaration unilaterally at any time so long as it holds an unexpired 



option to expand the community under this Article, without prior written notice or 
consent of any Person other than the Owner of the affected property, to withdraw 
property from the provisions of this Declaration and simultaneously submit such 
property to the provisions of the Commercial Declaration.  Such withdrawal shall 
be accomplished by and effective upon filing, in the public records of Pierce 
County, Washington, a Supplemental Declaration to both this Declaration and the 
Commercial Declaration describing the property being converted to commercial 
use. 
 
 9.5. Additional Covenants and Easements.  Declarant may unilaterally 
subject any portion of the property submitted to this Declaration initially or by 
Supplemental Declaration to additional covenants and easements, including 
covenants obligating the Residential Association to maintain and insure such 
property on behalf of the Owners and obligating such Owners to pay the costs 
incurred by the Residential Association through Neighborhood Assessments.  
Such additional covenants and easements shall be set forth in a Supplemental 
Declaration, filed either concurrent with or after the submission of the subject 
property, and shall require the written consent of the owners of such property if 
not Declarant. 
 
 9.6. Amendment.  This Article shall not be amended without the prior 
written consent of Declarant so long as Declarant owns any property described in 
Exhibits “A” or “B”. 
 
ARTICLE X:  ASSESSMENTS 
 
 
 10.1. Creation of Assessments.  There are hereby created four types of 
assessments for Residential Association expenses:  (a) Base Assessments to 
fund Common Expenses for the general benefit of all Units; (b) Neighborhood 
Assessments for Neighborhood Expenses benefitting only Units within a 
particular Neighborhood or Neighborhoods; (c) Special Assessments as 
described in Section 10.5; and (d) Specific Assessments as described in Section 
10.6. 
 
The Residential Association is subject to assessment by the Commercial 
Association under the Covenant to Share Costs for the Residential Association’s 
share of the expenses incurred by the Commercial Association in maintaining 
and insuring Maintenance Property, as defined in the Covenant to Share Costs.  
The total of all assessments levied by the Commercial Association shall be 
included within the annual Base Assessment and collected by the Residential 
Association for payment to the Commercial Association. 
 
 Each Owner, by acceptance of a deed or recording a contract of sale for 
any portion of the Residential Properties, is deemed to covenant and agree to 



pay these assessments as levied from time to time by the Residential 
Association. 
 
 All assessments, together with interest at a rate set by the Board (not to 
exceed 18% or the highest rate allowed by Washington law, if less) from the date 
of delinquency, late charges, costs, and reasonable attorney’s fees, shall be a 
charge and a continuing lien upon each Unit against which the assessment is 
made until paid, as more particularly provided in Section 10.7.  Each such 
assessment, with interest, late charges, costs of collection, including reasonable 
attorney’s fees, also shall be the personal obligation of the Person who was the 
Owner of such Unit at the time the assessment arose.  If title to a Unit is 
transferred, the grantee shall be jointly and severally liable for assessments and 
charges due at the time of conveyance, except that a first Mortgagee who 
obtains title to a Unit by exercising rights under the Mortgage shall not be liable 
for previously accrued assessments and related charges. 
 
 The Residential Association shall, on request, furnish to any Owner a 
written certificate setting forth whether assessments have been paid for any 
particular Unit, on advance payment of a reasonable processing fee as set by the 
Board. 
 
 Assessments shall be paid in a manner and by dates fixed by the Board.  
The Board may allow payment of assessments in installments.  Unless the Board 
otherwise provides, the Base Assessment and any Neighborhood Assessment 
shall be due in advance on the first day of each fiscal year.  If any Owner is 
delinquent in paying any assessments or charges levied on the Unit, the Board 
may require all unpaid assessment installments to be paid immediately. 
 
 No Owner may exempt himself or herself from liability for assessments by 
non-use of Residential Common Area, abandonment of the Unit or any other 
means.  The obligation to pay assessments is a separate and independent 
covenant of each Owner.  No diminution or abatement of assessment or set-off 
shall be claimed or allowed for any alleged failure of the Residential Association 
to take any action required of it or for inconvenience or discomfort arising from 
repairs or improvements or other actions taken by it. 
 
 During the Class “B” Control Period, Declarant may elect annually to pay 
the Residential Association either (a) regular assessments on all of its unsold 
Units, notwithstanding the commencement date under Section 10.8, or (b) the 
difference between the amount of assessments against all other Units and the 
necessary expenditures of the Residential Association during the fiscal year.  
Unless Declarant otherwise notifies the Board at least 60 days before the 
beginning of a fiscal year, Declarant shall continue paying on the same basis as 
the preceding fiscal year.  Declarant’s obligations hereunder may be satisfied in 
cash, by “in kind” contributions of services or materials, or by a combination of 
these. 



 
 The Residential Association is specifically authorized to enter into subsidy 
contracts or contracts for “in kind” contribution of services and materials with 
Declarant or others for payment of Common Expenses. 
 
10.2. Computation of Base Assessment.  At least 60 days before the 
beginning of each fiscal year, the Board shall prepare a budget for the estimated 
Common Expenses of the Residential Association during the coming year, 
including capital contributions in accordance with reserve fund budgets prepared 
under Section 10.4, but not including expenses incurred during the Class “B” 
Control Period for initial development, original construction, installation of 
infrastructure, original capital improvements, or other original construction costs 
unless approved by Voting Representatives representing a majority of the total 
Class “A” vote of the Residential Association. 
 
 The Base Assessment shall be levied equally against all Units and shall 
be set in aggregate amounts reasonably expected to produce income equaling 
the total budgeted Common Expenses.  In determining assessments, the Board 
may consider other sources of funds available to the Residential Association.  In 
addition, the Board shall take into account the number of Units subject to 
assessment under Section 10.8 on the first day of the fiscal year for which the 
budget is prepared and the number of Units reasonably anticipated to become 
subject to assessment during the fiscal year. 
 
 Declarant may, but is not obligated to, reduce the Base Assessments by 
paying a subsidy (in addition to any amounts paid by it under Section 10.1), 
which may be either a contribution, an advance against future assessments due 
from Declarant, or a loan, in Declarant’s discretion.  Any such subsidy shall be 
disclosed as a line item in the Common Expense budget.  Payment of any 
subsidy shall not obligate Declarant to continue subsidies in the future. 
 
 The Board shall send to each Owner a copy of the budget and notice of 
the amount of the Base Assessment against such Owner’s Unit at least 30 days 
before the beginning of the fiscal year.  The budget and assessment shall be 
effective unless disapproved at a meeting by a vote of Voting Representatives 
representing at least 67% of the total Class “A” votes in the Residential 
Association and by the Class “B” Member, if any.  There shall be no obligation to 
call a meeting to consider the budget unless a petition of the Voting 
Representatives, as provided for special meetings in the By-Laws, is presented 
to the Board within ten days after delivery of the notice of assessments. 
 
 If a budget is disapproved or the Board fails to determine the budget for 
any year, until a budget is determined, the budget for the preceding year shall 
continue. 
 



10.3. Computation of Neighborhood Assessments.  At least 60 days 
before the beginning of each fiscal year, the Board shall prepare a separate 
budget for estimated Neighborhood Expenses to be incurred by the Residential 
Association for each Neighborhood on whose behalf Neighborhood Expenses 
are expected to be incurred during the coming year.  The Board may set such 
budget only to the extent that (a) this Declaration, any Supplemental Declaration, 
or the By-Laws specifically authorizes the Board to assess costs as a 
Neighborhood Assessment, or (b) the Residential Association expects to incur 
expenses to provide additional services for a Neighborhood at the request of a 
majority vote of its Class “A” Members and the Class “B” Member, if any.  Such 
budget shall include capital contributions to a reserve fund for repair and 
replacement of any capital items maintained as a Neighborhood Expense.  
Neighborhood Expenses shall be levied as a Neighborhood Assessment against 
all Units within the Neighborhood benefitted thereby and shall be allocated 
equally among those Units.  If specified in the Supplemental Declaration 
applicable to such Neighborhood or if directed by the Neighborhood in writing to 
the Board, any portion of the assessment intended for exterior maintenance of 
structures, insurance on structures, or replacement reserves which pertain to 
particular structures shall be levied on each of the benefitted Units in proportion 
to the benefit received. 
 
 The Board shall send to each Owner in the Neighborhood a copy of such 
budget and notice of the amount of the Neighborhood Assessment against such 
Owner’s Unit at least 30 days before the beginning of the fiscal year.  The budget 
and assessment shall be effective unless disapproved by a majority vote of the 
Owners of Units in the applicable Neighborhood.  There shall be no obligation to 
call a meeting to consider the budget except on petition of Owners of at least ten 
percent of the Units in such Neighborhood.  This right to disapprove the 
Neighborhood budget shall apply only to line items attributable to services 
requests by the Neighborhood, and such services shall not be provided if the 
proposed costs are disapproved. 
 
 If the Board fails to determine the budget for any year, until a budget is 
determined, the budget for the immediately preceding year shall continue. 
 
10.4. Reserve Budget and Capital Contribution.  The Board shall 
annually prepare reserve budgets for both general and Neighborhood purposes 
which take into account the number and nature of replaceable assets, the 
expected life of each asset, and the expected repair or replacement cost.  The 
Board shall include in Base Assessments and Neighborhood Assessments 
capital contributions in amounts sufficient to meet these projected needs. 
 
10.5. Special Assessments.  In addition to other authorized assessments, 
the Residential Association may levy Special Assessments from time to time to 
cover expenses greater or different than those budgeted.  Special Assessments 
may be levied against the entire membership, if for Common Expenses, or 



against the Units within any Neighborhood, if for Neighborhood Expenses.  
Except as otherwise specifically provided in this Declaration, Special 
Assessments must be approved by the affirmative vote or written consent of 
Voting Representatives (if a Common Expense) or Owners (if a Neighborhood 
Expense) representing at least a majority of the total votes allocated to applicable 
Units, and consent of the Class “B” Member, if any.  Special Assessments shall 
be paid in a manner and by dates fixed by the Board.  The Board may allow 
payment in installments extending beyond the fiscal year in which the Special 
Assessment is approved. 
 
10.6. Specific Assessments.  The Board may specifically assess against 
particular Units expenses incurred by the Residential Association to provide 
special benefits, items, or services (a) on request of the Owner of a Unit; (b) 
made necessary by the conduct of the Owner or its licensees, invitees, or guests; 
or (c) necessary to bring the Unit, or the Neighborhood in which it is located, into 
compliance with this Declaration, the Articles, the By-Laws, or Residential 
Association rules.  Such Specific Assessments may be levied by the Board after 
notice to the applicable Owners and an opportunity for a hearing. 
 
10.7. Lien for Assessments.  The Residential Association shall have a 
lien against each Unit to secure payment of delinquent assessments, interest, 
late charges, and costs of collection (including attorneys fees).  Such lien shall be 
prior and superior to all other liens, except:  (a) the liens for taxes and 
governmental assessments which by law are superior, and (b) the lien for any 
first Mortgage of record (meaning any recorded Mortgage with first priority over 
other Mortgages) made in good faith and for value.  Such lien, when delinquent, 
may be enforced by suit, judgment, and foreclosure in the same manner as a 
Mortgage. 
 
 The Residential Association may bid for a Unit at the foreclosure sale and 
acquire, hold, lease, mortgage, and convey the Unit.  When a Unit is owned by 
the Residential Association following foreclosure:  (a) no right to vote shall be 
exercised on its behalf; (b) no assessment shall be levied on it; and (c) each 
other Unit shall be charged, in addition to its usual assessment, its pro rata share 
of the assessment that would have been charged such Unit had it not been 
acquired by the Residential Association.  The Residential Association may sue to 
recover a money judgment for unpaid assessments and related charges, 
including attorney’s fees, without foreclosing or waiving the lien securing the 
same. 
 
 The sale or transfer of any Unit shall not affect the assessment lien or 
relieve such Unit from the lien for any assessments thereafter becoming due.  
Where the Mortgagee holding a first Mortgage of record or other purchaser of a 
Unit obtains title pursuant to foreclosure of the Mortgage, it shall not be liable for 
the share of the assessments which became due prior to such acquisition of title.  



Such unpaid share of assessments shall be deemed to be Common Expenses 
collectible from Owners of all Units including such acquirer. 
 
10.8. Date of Commencement of Assessments.  The obligation to pay 
assessments shall commence as to each Unit, after the Board first determines a 
budget and levies assessments, upon the earlier of:  (a) six months after the date 
of conveyance of any Unit by Declarant to a Builder, or (b) the date of 
conveyance of any Unit by Declarant to any Person other than a Builder.  The 
first annual Base Assessment and Neighborhood Assessment, if any, levied on 
each Unit shall be adjusted according to the number of months remaining in the 
fiscal year at the time assessments commence on the Unit. 
 
10.9. Failure to Assess.  Failure of the Board to fix the assessment 
amounts or rates or to deliver assessment notices shall not be deemed a waiver, 
modification, or a release of any Owner from the obligation to pay assessments.  
In such event, each Owner shall continue to pay Base Assessments and 
Neighborhood Assessments on the same basis as for the prior year until a new 
assessment is made, at which time any shortfalls in collections may be assessed 
retroactively. 
 
10.10. Capitalization of Residential Association.  Upon acquisition of 
record title to a Unit by the first Owner other than a Builder, a contribution shall 
be made by or on behalf of the purchaser to the working capital of the Residential 
Association in an amount equal to one-sixth of the annual Base Assessment per 
Unit for that year.  This amount shall be in addition to, not in lieu of, the annual 
Base Assessment levied on the Unit and shall not be considered an advance 
payment thereof.  This amount shall be collected at the closing of the Unit and 
disbursed to the Residential Association for use in covering operating and other 
expenses incurred by the Residential Association under the terms of this 
Declaration and the By-Laws. 
 
 10.11. Exempt Property.  The following property is exempt from payment 
of Base Assessments, Neighborhood Assessments, and Special Assessments: 
 
 (a) all Residential Common Area; 
 
 (b) all property dedicated to and accepted by any governmental 
authority including without limitation public schools, public streets, and public 
parks; and 
 
 (c) property owned by any Neighborhood Association for the common 
use and enjoyment of its members. 
 
ARTICLE XI:  ARCHITECTURAL STANDARDS 
 



 11.1. General.  No improvements (including staking, clearing, excavation, 
grading and other site work), exterior alteration of existing improvements 
(including painting), placement or posting of any object or thing on the exterior of 
any Unit or the Residential Common Area (e.g., fences, signs, antennas, 
clotheslines, playground equipment, lighting, storm or screen doors and 
windows, temporary structures, artificial vegetation, exterior sculptures, and 
fountains), or planting or removal of plants, trees, or shrubs shall take place 
except in compliance with this Article and with the approval of the appropriate 
committee under Section 11.2. 
 
 An Owner may remodel or redecorate the interior of buildings in any 
manner desired, repaint the exterior of structures in accordance with the 
originally approved color scheme, or rebuild structures in accordance with 
originally approved plans and specifications without approval under this Article; 
however, specifications to the interior of screen porches, patios, and similar 
portions of a Unit visible from outside the Unit and modifications to enclose 
garages as living space shall require approval under this Article.  Any request to 
enclose a garage must include plans for a replacement garage on the Unit.  If 
approval of a garage enclosure is granted by the appropriate committee, such 
approval may be conditional on the construction of a replacement garage. 
 
 Upon completion of any construction, improvement or alteration to a Unit 
made in compliance with this Article and the Residential Design Guidelines (as 
defined herein), an Owner may request and the Residential Association shall 
provide a written certificate in recordable form stating that such construction, 
improvement or alteration was completed in compliance with this Article and the 
Residential Design Guidelines.  The Owner may, at his or her option, record such 
certificate in the public records of Pierce County, Washington. 
 
 All dwellings constructed on any Unit shall be designed by and built in 
accordance with the plans and specifications of a building designer or licensed 
architect.  All dwellings shall be constructed of new construction materials on-
site, unless otherwise approved by the appropriate committee under Section 
11.2, and shall be constructed in compliance with the City of DuPont’s building 
codes. 
 
 This Article shall not apply to (a) activities of Declarant, or (b) 
improvements or modifications to the Area of Common Responsibility by or on 
behalf of the Residential Association. 
 
 This Article may not be amended without Declarant’s written consent so 
long as Declarant owns land subject to this Declaration or which it may 
unilaterally submit to this Declaration. 
 
 11.2. Architectural Review.  Administration of the Residential Design 
Guidelines and review of applications for construction and modifications under 



this Article shall be handled by two committees described below.  Committee 
members need not be Owners or representatives of Owners and may, but need 
not, include architects, engineers or similar professionals, whose compensation, 
if any, shall be established by the Board.  The Board may establish reasonable 
fees for review of applications and require them to be paid prior to review. 
 
 (a) New Construction Committee.  The New Construction Committee 
shall consist of at least three, but not more than five, persons and shall have 
exclusive jurisdiction over all original construction on any Unit.  Until all Units 
have been developed and conveyed to Owners other than Builders in the normal 
course of development and sale, Declarant may appoint all members of the New 
Construction Committee who shall serve at its discretion.  There shall be no 
surrender of this right prior to that time except by a recorded instrument executed 
by Declarant.  Upon expiration of such right, the Board shall appoint the 
members of the New Construction Committee, who shall serve at its discretion. 
 
 (b) Modifications Committee.  The Board may establish a Modifications 
Committee consisting of at least three and no more than five persons, appointed 
by and serving at the Board’s discretion.  Members of the Modifications 
Committee may include architects or similar professionals who are not Owners.  
The Modifications Committee, if established, shall have exclusive jurisdiction 
over modifications, additions, or alterations made on or to existing structures on 
Units and any appurtenant open space; provided that it may delegate its authority 
as to a particular Neighborhood to the appropriate board or committee of the 
Neighborhood if it finds that board or committee prepared to assume such role.  
Any delegation may be revoked and jurisdiction reassumed at any time.  
Notwithstanding the above, the New Construction Committee may veto any 
action of the Modifications Committee, or a Neighborhood acting in that role, 
which the New Construction Committee finds inconsistent with the Residential 
Design Guidelines. 
 
 11.3. Guidelines and Procedures. 
 
 (a) Declarant shall prepare initial design, development and 
construction guidelines and application and review procedures (the “Residential 
Design Guidelines”), which may contain general provisions applicable to all of the 
Residential Properties and specific provisions which vary from one portion of the 
Residential Properties to another depending upon the location, characteristics, 
and intended use thereof. 
 
 The New Construction Committee, acting on behalf of the Board, shall 
adopt such Residential Design Guidelines at its initial meeting and, thereafter, 
shall have sole and full authority to amend them without consent of the Owners.  
Any amendments shall not apply to construction and modifications when a 
complete application for approval has been submitted before the adoption and 



shall not require modifications to or removal of any previously approved 
construction or modification. 
 
 The New Construction Committee shall make the Residential Design 
Guidelines available to Owners, Builders and others who seek to engage in 
development of or construction on any portion of the Residential Properties and 
all such Persons shall conduct their activities in accordance with such Residential 
Design Guidelines. 
 
 The Modifications Committee may adopt detailed application and review 
procedures and design standards governing its area of responsibility consistent 
with the Residential Design Guidelines and which shall be subject to approval by 
the New Construction Committee. 
 
 (b) Plans and specifications showing the nature, kind, shape, color, 
size, materials, and location of all proposed construction and modifications shall 
be submitted to the appropriate committee for review and approval.  In reviewing 
each submission, the committees may consider the quality of workmanship and 
design, harmony of external design with existing structures, and location in 
relation to surrounding structures, topography, and finish grade elevation, and 
other factors, as well as the Residential Design Guidelines. 
 
 If the applicable committee fails to approve or to disapprove any 
application within 50 days after submission of all information and materials 
reasonably requested, the application shall be deemed approved.  However, no 
approval, whether expressly granted or implied, shall be consistent with the 
Residential Design Guidelines unless a variance has been granted in writing by 
the New Construction Committee under Section 11.5. 
 
 11.4. No Waiver of Future Approvals.  The approval of any proposals, 
plans, specifications, drawings or other matters in any one instance shall not be 
deemed a waiver of any right to withhold subsequent approval of any similar 
proposals, plans, specifications, drawings, or matters. 
 
 11.5. Variances.  The New Construction Committee may authorize 
variances in writing from its guidelines and procedures, but only:  (a) in 
accordance with duly adopted rules and regulations, (b) when unique 
circumstances dictate such as unusual topography, natural obstructions, 
hardship or aesthetic or environmental considerations require, and (c) when 
construction in accordance with the variance would be consistent with the 
purposes of the Declaration and compatible with existing and anticipated uses of 
adjoining properties.  Inability to obtain, or the terms of, any governmental 
approval, or the terms of any financing shall not be considered a hardship 
warranting a variance. 
 



 11.6. Limitation of Liability.  Neither the New Construction Committee nor 
the Modifications Committee shall be responsible for the structural integrity or 
soundness of approved construction or modifications, nor for ensuring 
compliance with building codes and other governmental requirements.  Neither 
Declarant, the Residential Association, the Board, any committee, or member of 
any of them shall be liable for any injury, damages, or loss arising out of the 
manner or quality of approved construction or modifications. 
 
 11.7. Enforcement.  Any construction, alternation, or other work done in 
violation of this Article shall be deemed nonconforming.  On written request from 
the Board or Declarant, Owners shall, at their own expense, cure such 
nonconformance to the satisfaction of the requester or restore the land to 
substantially the same condition as existed prior to the nonconforming work.  If 
an Owner fails to so cure or restore, the Board, Declarant or their designees may 
do so at the Owner’s expense and assess the cost against the benefitted Unit as 
a Specific Assessment under Section 10.6. 
 
 Any contractor, subcontractor, agent, employee, or other invitee of an 
Owner who fails to comply with this Article may be excluded by the Board from 
the Residential Properties, subject to the notice and hearing procedures in the 
By-Laws.  In such event, neither the Residential Association, its officers, or 
directors shall be held liable to any Person fo exercising the rights granted by this 
paragraph. 
 
 In addition, the Board may, on behalf of the Residential Association, 
pursue all legal and equitable remedies available to enforce this Article and the 
decisions of the New Construction Committee and Modifications Committee. 
 
ARTICLE XII:  USE GUIDELINES AND RESTRICTIONS 
 
 12.1. Plan of Development; Applicability; Effect.  Declarant has created 
Northwest Landing as a master planned community that includes residential and 
commercial properties.  The Residential Properties are subject to land development, 
architectural, and design guidelines as set forth in Article XI.  The Residential Properties 
are subject to guidelines and restrictions governing land use, individual conduct, and uses 
of or actions upon the Residential Properties as provided in this Article XII.  Guidelines 
dealing with architecture and design are set forth in Article XI.  This Declaration and 
resolutions the Board or the Voting Representatives may adopt establish affirmative and 
negative covenants, easements, and restrictions (the “Use Guidelines and Restrictions”). 
 
 All provisions of the Declaration and of any rules shall also apply to all 
occupants, tenants, guests and invitees of any Unit.  The Owner shall cause all 
occupants of his or her Unit to comply with these provisions.  Every Owner shall 
be responsible for all violations and losses to the Residential Common Area 
caused by such occupants, although the occupants also are fully liable and may 
be sanctioned for such violations and losses.  Any lease on any Unit shall 



provide that the lessee and all occupants of the leased Unit shall be bound by the 
terms of this Declaration, the By-Laws, and the rules of the Association. 
 
 Declarant has promulgated Northwest Landing’s general plan of 
development in order to protect all Owners’ quality of life and collective interests, 
the aesthetics and environment within the Residential Properties, and the vitality 
of and sense of community within Northwest Landing all subject to the Board’s 
and the Voting Representatives’ ability to respond to changes in circumstances, 
conditions, needs, and desires within the master planned community. 
 
 Declarant has prepared initial Use Guidelines and Restrictions which 
contain general provisions applicable to all of the Residential Properties, as well 
as specific provisions which may vary within the Residential Properties 
depending upon the location, characteristics, and intended use.  Such Use 
Guidelines and Restrictions are set forth in Section 12.6.  Based upon these Use 
Guidelines and Restrictions, the Board shall adopt the initial rules at its initial 
organizational meeting. 
 
 12.2. Board Power.  Subject to the terms of this Article XII and to its duty 
of care and undivided loyalty to the Association and its Members, the Board shall 
implement and manage the Use Guidelines and Restrictions through rules which 
adopt, modify, cancel, limit, create exceptions to, or expand the Use Guidelines 
and Restrictions.  Prior to any such action, the Board shall conspicuously publish 
notice of the proposal at least five business days prior to the Board meeting.  
Voting Representatives shall have a reasonable opportunity to be heard at a 
Board meeting prior to action being taken. 
 
 The Board shall send a copy of any proposed new rule or amendment to 
each Owner at least 30 days prior to its effective date.  The rule shall become 
effective unless disapproved at a meeting by Voting Representatives 
representing at least 67% of the total Class “A” votes and by the Class “B” 
Member, if any.  The Board shall have no obligation to call a meeting of the 
Members to consider disapproval except upon petition of the Voting 
Representatives as required for special meetings in Section 2.4 of the By-Laws. 
 
 The Board shall have all powers necessary and proper subject to its 
exercise of sound business judgment and reasonableness to effect the duties 
contained in this Section 12.2. 
 
 The Board shall provide, without cost, a copy of the Use Guidelines and 
Restrictions, including the Initial Use Guidelines and Restrictions in Section 12.6, 
and rules then in effect to any requesting Member or Mortgagee. 
 

12.3. Members’ Power.  The Members, at a meeting duly called for such 
purpose as provided in Article II of the By-Laws, may adopt, repeal, 
modify, limit, and expand Use Guidelines and Restrictions and 



implement rules by a vote of 67% of the total Class “A” votes and 
the approval of the Class “B” Member, if any. 

 
12.4. Owners’ Acknowledgement.  All Owners are subject to the Use 

Guidelines and Restrictions and are given notice that (a) their 
ability to use their privately owned property is limited thereby, 
and (b) the Board and/or the Voting Representatives may add, 
delete, modify, create exceptions to, or amend the Use 
Guidelines and Restrictions in accordance with Sections 12.2, 
12.3, and 18.2. 

 
 Each Owner by acceptance of a deed acknowledges and agrees that 
the use and enjoyment and marketability of his or her property can be 
affected by this provision and that the Use Guidelines and Restrictions and 
rules may change from time to time. 
 

12.5. Rights of Owners.  Except as may be contained in Section 12.6, 
neither the Board nor the Association may adopt any rule in 
violation of the following provisions: 

 
(a) Equal Treatment.  Similarly situated owners and residents shall be 

treated similarly.   
 

(b) Speech.  The rights of Owners and occupants to display on their 
Unit political signs and symbols of the kinds normally displayed in 
or outside of residences located in residential neighborhoods in 
individually owned property shall not be abridged, except that the 
Association may adopt reasonable time, place, and manner 
restrictions for the purpose of minimizing damage and disturbance 
to other Owners and occupants. 

 
(c) Religious and Holiday Displays.  The rights of Owners to display on 

their Unit religious and holiday signs, symbols, and decorations of 
the kinds normally displayed in or outside of residences located in 
residential neighborhoods shall not be abridged, except that the 
Association may adopt reasonable time, place, and manner 
restrictions for the purpose of minimizing damage and disturbance 
to other Owners and occupants. 

 
(d) Household Composition.  The Association or Board shall make no 

rule tha interferes with the freedom of occupants to determine the 
composition of their households, except that the Association shall 
have the power to require that all occupants be members of a 
single housekeeping unit and to limit the total number of occupants 
permitted in each Unit on the basis of the size and facilities of the 



Unit, to the extent not prohibited by law, and consistent with its fair 
share use of the Residential Common Area, including parking. 

 
(e) Activities Within Unit. Neither the Association nor the Board shall 

make any rule that interferes with the activities of the residents 
carried on within the confines of their Unit, except that the 
Association may prohibit activities not normally associated with 
property restricted to residential use, and it may restrict or prohibit 
any activities that impose monetary costs on the Association or 
other Owners, that create a danger to the health or safety of other 
occupants, that generate excessive noise or traffic, that create 
unsightly conditions visible outside the Unit, that block the views 
from other Units, or that create an unreasonable source of 
annoyance. 

 
(f) Pets.  Unless the keeping of pets is prohibited at the time of the 

sale of the first Unit in any phase by rule, Use Guidelines and 
Restrictions or Supplemental Declaration, no rule prohibiting the 
keeping of ordinary household pets shall be adopted thereafter over 
the objection of any Owner expressed in writing to the Association.  
Notwithstanding the above, the Association or Board may adopt 
reasonable regulations designed to minimize damage and 
disburbance to other Owners and occupants, including regulations 
requiring damage deposits, waste removal, leash controls, noise 
controls, occupancy limits based on size and facilities of the Unit 
and fair share use of the Common Area.  Nothing in this provision 
shall prevent the Association from requiring removal of any animal 
that presents as actual threat to the health or safety of residents or 
from requiring abatement of any nuisance or unreasonable source 
of annoyance. 

 
(g) Allocation of Burdens and Benefits.  The initial allocation of financial 

burdens and rights to use Residential Common Areas among the 
various Units shall not be changed to the detriment of any Owner 
over that Owner’s objection expressed in writing to the Association.  
Nothing in this provision shall prevent the Association from 
changing the Residential Common Areas available, from converting 
Residential Common Area to Exclusive Common Area, from 
adopting generally applicable rules for use of Common Areas, or 
from denying use privileges to those who abuse the Residential 
Common Area, violate rules or this Declaration or fail to pay 
assessments.  This provision does not affect the right to increase or 
decrease the amount of assessments as provided in Article X. 

 
(h) Alienation.  The Association or Board shall not adopt rules that 

prohibit transfer of any Unit, or require consent of the Association or 



Board for transfer of any Unit, for any period greater than two 
months.  The Association or Board shall not impose any fee on 
transfer of any Unit greater than an amount reasonably based on 
the costs of the transfer to the Association. 

 
(i) Reasonable Rights to Develop.  Neither the Association nor the 

Board shall adopt any rule or take any action which would 
reasonably impede Declarant’s right to develop in accordance with 
the Master Plan. 

 
(j) Abridging Existing Rights.  If any rule would otherwise require 

Owners to dispose of personal property which they owned at the 
time they acquired their Units, such rule shall not apply to any such 
Owners without his or her written consent. 

 
12.6. Initial Use Guidelines and Restrictions. 

 
(a) General.  The Residential Properties shall be used only for 

residential, recreational, and related purposes (which may include, 
without limitation, offices for any property manager retained by the 
Residential Association or business offices for the Declarant or the 
Residential Association consistent with this Declaration and any 
Supplemental Declaration).  Any Supplemental Declaration or 
additional covenants imposed on the property within any 
Neighborhood may impose stricter standards than those contained 
in this Article and the Residential Association shall have standing 
and the power to enforce such standards. 

 
(b) Restricted Activities.  The following activities are prohibited within 

the Residential Properties unless expressly authorized by, and then 
subject to such conditions as may be imposed by, the Board: 

 
(c) (i) Parking of commercial vehicles, recreational vehicles, mobile 

homes, boats or other watercraft, or other oversized vehicles, 
stored vehicles or inoperable vehicles in places other than enclosed 
garages; 

 
(d) (ii) Capturing, trapping, injuring or killing of wildlife within the 

Residential Properties, except in circumstances posing an imminent 
threat to the safety of persons using the Residential Properties or 
except as required or permitted by any applicable governmental 
authority; 

 
(iii) Chasing, injuring or killing of wildlife within the Residential 

Properties by pets of Owners or occupants of Units within 
the Residential Properties; 



 
(iv) Raising, breeding or keeping of animals, livestock, or poultry 

of any kind, except that a reasonable number of dogs, cats, 
or other usual and common household pets may be 
permitted in a Unit.  However, those pets which are 
permitted to roam free, or, in the sole discretion of the Board, 
make objectionable noise, endanger the health or safety of, 
or constitute a nuisance or inconvenience to the occupants 
of other Units shall be removed upon request of the Board.  
If the pet owner fails to honor such request, the Board may 
remove the pet; 

 
(v) Obstruction or rechanneling of drainage flows after location 

and installation of drainage swales, storm sewers, or storm 
drains, except that the Declarant and the Association shall 
have such right; provided, the exercise of such right shall not 
materially diminish the value of or unreasonably interfere 
with the use of any Unit without the Owner’s consent; 

 
(vi) Subdivision of a Unit into two or more Units after a 

subdivision plat including such Unit has been approved and 
filed, or changing the boundary lines of any Unit, except that 
the Declarant and Builders, with Declarant’s consent, shall 
be permitted to subdivide or change the boundary lines of 
Units which they own; 

 
(vii) Operation of a timesharing, fraction-sharing, or similar 

program whereby the right to exclusive use of the Unit 
rotates among participants in the program on a fixed or 
floating time schedule over a period of years, except that 
Declarant and its assigns may operate such a program with 
respect to Units which it owns; 

 
(viii) Conversion of any carport, garage, attic or other unfinished 

space, other than a basement, to finish space for use as an 
apartment or other integral part of the living area on any 
Unit; 

 
(ix) Any business, trade, garage sale, moving sale, rummage 

sale, or similar activity, except than an Owner or occupant 
residing in a Unit may conduct business activities within the 
Unit so long as:  (a) the existence or operation of the 
business activity is not apparent or detectable by sight, 
sound, or smell from outside the Unit; (b) the business 
activity conforms to all zoning requirements for the 
Residential Properties; (c) the business activity does not 



involve regular visitation of the Unit by clients, customers, 
suppliers, or other business invitees or door-to-door 
solicitation of residents of the Residential Properties; and (d) 
the business activity is consistent with the residential 
character of the Residential Properties and does not 
constitute a nuisance, or a hazardous or offensive use, or 
threaten the security or safety of other residents of the 
Residential Properties, as may be determined in the sole 
discretion of the Board. 

 
 This subsection shall not apply to any activity conducted by the Declarant 
or a Builder approved by the Declarant with respect to its development and sale 
of the Residential Properties or its use of any Units which it owns within the 
Residential Properties, including the operation of a timeshare or similar program. 
 

(x) Any construction, erection, modification, or placement, permanent or 
temporarily, on the outside portions of the Unit whether such portion is improved or 
unimproved except as provided in Article XI. 

ARTICLE XIII: EASEMENTS 
 

13.1. Easements of Encroachment.  There shall be reciprocal appurtenant 
easements of encroachment, and for maintenance and use of any permitted 
encroachment, between each Unit and any adjacent Residential Common Area and 
between adjacent Units due to the unintentional placement or settling or shifting of the 
improvements construction, reconstructed, or altered thereon (in accordance with the 
terms of these restrictions) to a distance of not more than three feet, as measured from 
any point on the common boundary along a line perpendicular to such boundary. 
 

13.2. Easements for Utilities. Etc. Declarant reserves unto itself, so long as it 
owns any property described on Exhibit “A” or “B,” and grants to the Residential 
Association an easement for the purpose of access and maintenance upon, across, over, 
and under all of the Residential Properties to the extent reasonably necessary to: install, 
replace, repair, and maintain cable television systems, master television antenna 
systems, security and similar systems, roads, walkways, bicycle pathways, lakes, ponds, 
wetlands, drainage systems, street lights, signage, and all utilities, including, but not 
limited to, water, sewer, meter boxes, telephone, gas and electricity.  The Declarant 
and/or the Association, may assign these rights to any local utility suppliers cable 
company, security company, or other company providing a service or utility to Northwest 
Landing subject to the limitations herein. Notwithstanding anything to the contrary 
herein, this easement shall not entitle the holders to construct or install any of the 
foregoing systems, facilities, or utilities over, under or through any existing 
dwelling on a Unit, and any damage to a Unit resulting from the exercise of this 
easement shall promptly be repaired by, and at the expense of, the Person 
exercising the easement.  Exercise of the easement shall not unreasonably 



interfere with the use of any Unit and, except in an emergency, entry onto any Unit 
shall be made only after reasonable notice to the Owner or occupant. 
 

No utilities may be installed or relocated on the Residential Properties without 
approval of the Board or as provided by the Declarant. 
 

13.3. Easements for Lake and Pond Maintenance and Flood Water.  Declarant 
reserves for itself, the Residential Association and their respective successors and 
designees the nonexclusive right and easement, but not the obligation, to enter the lakes, 
ponds, and streams within the Area of Common Responsibility to (a) construct, maintain, 
and repair any bulkhead, wall, dam, or other structure retaining water; and (b) fulfill their 
maintenance responsibility under this Declaration. Declarant, the Residential Assocation, 
and their designees shall have an access easement over and across any of the 
Residential Properties abutting or containing any portion of any of the lakes, ponds or 
steams to the extent reasonably necessary to exercise their rights under this Section. 
 
Declarant further reserves to itself, the Residential Association, and their respective 

successors and designees, a perpetual, nonexclusive right and easement of 
access and encroachment over the Residential Common Area and Units (but not 
the structures thereon) adjacent to or within 100 feet of lake beds, ponds, and 
streams within the Residential Properties, to (a) temporarily flood and back water 
upon and maintain water over such portions of the Residential Properties; (b) fill, 
drain, dredge, deepen, clean, fertilize, and generally maintain the lakes, ponds, 
and streams within the Area of Common Responsibility; and (c) maintain and 
landscape the slopes and banks of such lakes, ponds, and streams.  All Persons 
exercising these easements shall use reasonable care in, and repair any damage 
resulting from, such activities.  Nothing herein shall be construed to make 
Declarant or any other Persons liable for damage resulting from flooding due to 
earthquakes, volcanic activity, heavy rainfall or any natural disaster. 

 
13.4. Easements to Serve Additional Property.  Declarant and its agents, 

successors, assigns, licensees, and Mortgagees shall have an easement over the 
Residential Common Area for the purposes of enjoyment, use, access, and development 
of the property described in Exhibit “B,”  whether or not such property is made subject to 
this Declaration.  This easement includes, but is not limited to, rights of ingress and 
egress over the Residential Common Area to construct roads and to connect and install 
utilities on the property described in Exhibit “B.”  Declarant and its successors or assigns 
shall be responsible for any damage resulting from exercise of this easement.  If the 
easement is exercised for permanent access to property which is not made subject to this 
Declaration or the Commercial Declaration, Declarant, its successors or assigns shall 
enter into a reasonable agreement with the Residential Association to share the cost of 
maintenance of any access roadway serving the property based on the number of 
residential dwellings on the property served by the easement and not subject to the 
Declaration as a proportion of the total number of residential dwellings within the 
Residential Properties and on such property. 
 



13.5. Easements for Emergency.  Authorized agents of the Residential 
Association shall have the right, but not the obligation, and a perpetual easement is 
hereby granted to the Residential Association, to enter all portions of the Residential 
Properties, including each Unit, for emergency, security, and safety reasons.  Except in 
emergencies, entry onto a Unit shall be only during reasonable hours and after notice to 
and permission from the Owner thereof.  This easement includes the right to enter any 
Unit to cure any condition which increases the risk of fire or other hazard if an Owner fails 
or refuses to cure the condition within a reasonable time after request by the Board, but 
does not authorize entry into any dwelling without permission of the Owner. 
 

13.6. Easements for Maintenance and Enforcement.  Authorized agents of the 
Residential Association shall have the right, but not the obligation, and a perpetual 
easement is hereby granted to the Residential Association, to enter all portions of the 
Residential Properties, including each Unit to (a) perform its maintenance responsibilities 
under Article V, and (b) make inspections to ensure compliance with this Declaration, any 
Supplemental Declaration, By-Laws, and rules. Except in emergencies, entry onto a Unit 
shall be only during reasonable hours and after notice to and permission from the Owner.  
This easement shall be exercised with a minimum of interference to the quiet enjoyment 
to Owners’ property, and any damage shall be repaired by the Residential Association at 
its expense. 
 
The Residential Association also may enter a Unit to abate or remove, using such force 

as may be reasonably necessary, any structure, thing or condition which violates 
the Declaration, the By-Laws, or the rules.  All costs incurred, including reasonable 
attorney’s fees, shall be assessed against the violator as a Specific Assessment. 

 

ARTICLE XIV: MORTGAGEE PROVISIONS  
 

The following provisions are for the benefit of holders, insurers and guarantors of 
first Mortgages on Units in the Residential Properties.  This Article applies to both this 
Declaration and the By-Laws, notwithstanding any other provisions contained therein. 
 

14.1. Notice of Action.  An institutional holder, insurer, or guarantor of a first 
Mortgage who provides written request to the Residential Association (such request to 
state the name and address of such holder, insurer, or guarantor and the streer address 
of the Unit to which its Mortgage relates, thereby becoming an “Eligible Holder”) will be 
entitled to timely written notice of: 
 

a) any condemnation or casualty loss which affects a material portion of the 
Residential Properties or which affects any Unit on which there is a first Mortgage held, 
insured, or guaranteed by such Eligible Holder; 
 

(b) any delinquency in the payment of assessments or charges by the Owner of 
any Unit subject to the Mortgage of such Eligible Holder, where such delinquency has 
continued for a period of 60 days.  Notwithstanding this provision, upon request, any 



holder of a first Mortgage is entitled to written notice from the Residential Association of 
any default in the performance by an Owner of a Unit of any obligation under the 
Declaration or By-Laws which is not cured within 60 days; 
 

(c) any lapse, cancellation, or material modification of any insurance policy 
maintained by the Residential Association; or  
 

(d) any proposed action requiring the consent of a specified percentage of 
Eligible Holders. 
 

14.2. Special Freddie Mac Provision.  If and to the extent required by the Federal 
Home Loan Mortgage Corporation (“Freddie Mac”), the following provisions apply in 
addition to and not in lieu of the foregoing.  Unless agreed to by at least 67% of the first 
Mortgagees or Voting Representatives representing at least 67% of the Class “A” votes in 
the Residential Association, excluding Declarant, the Residential Association shall not: 
 

(a)  By act or omission seek to abandon, partition, subdivide, encumber, sell, or 
transfer all or any portion of the real property comprising the Residential Common Area 
which the Residential Association owns, directly or indirectly (the granting of easements 
for public utilities or other similar purposes consistent with the intended use of the 
Residential Common Area shall not be deemed a transfer within the meaning of this 
subsection); 
 

(b)  Change the method of determining the obligations, assessments, dues, or 
other charges which may be levied against an Owner of a Unit (A decision, including 
contracts, by the Board or provisions of any declaration subsequently recorded on any 
portion of the Residential Properties regarding assessments for Neighborhoods or other 
similar areas shall not be subject to this provision where such decision or subsequent 
declaration is otherwise authorized by this Declaration.); 
 

(c)  By act or omission change, waive, or abandon any scheme of regulations or 
enforcement pertaining to architectural design, exterior appearance or maintenance of 
Units or the Residential Common Area (The issuance and amendment of architectural 
standards, procedures, rules and regulations, or use restrictions shall not constitute a 
change, waiver, or abandonment within the meaning of this provision.); 
 

(d)  Fail to maintain insurance, as required by this Declaration; or 
 

(e)  Use hazard insurance proceeds for any Residential Common Area losses 
for other than the repair, replacement, or reconstruction of such property. 
 

First Mortgagees may, jointly or singly, pay taxes or other charges which are in 
default and which may or have become a charge against the Residential Common Area 
and may pay overdue premiums on casualty insurance policies or secure new casualty 
insurance coverage upon the lapse of an Residential Association policy, and first 



Mortgagees making such payments shall be entitled to immediate reimbursement from 
the Residential Association. 
 

14.3. Other Provisions for First Lien Holders.  To the extent possible under 
Washington law: 
 

(a) Any restoration or repair of the Residential Properties after a partial 
condemnation or damage due to an insurable hazard shall be performed substantially in 
accordance with the Declaration and the original plans and specifications unless the 
approval is obtained of the Eligible Holders of first Mortgages on Units to which at least 
51% of the votes of Units subject to Mortgages held by such Eligible Holders are 
allocated. 
 

(b) Any election to terminate the Residential Association after substantial 
destruction or a substantial taking in condemnation shall required the approval of the 
Eligible Holders of first Mortgages on Units to which at least 51% of the votes of Units 
subject to Mortgages held by such Eligible Holders are allocated. 
 

14.4. Amendments to Documents.  The following provisions do not apply to 
amendments to the constituent documents or termination of the Residential Association 
made as a result of destruction, damage, or condemnation under Section 14.3(a) and (b), 
or to the addition of land in accordance with Article IX. 
 
 (a) The consent of Voting Representatives representing at least 67% of 
the Class “A” votes and of Declarant, so long as it owns any land subject to this 
Declaration or which may be subjected by Declarant under Section 9.1, and the 
approval of the Eligible Holders of first Mortgages on Units to which at least 67% 
of the votes of Units subjected to a Mortgage held by an Eligible Holder 
appertain, shall be required to terminate the Residential Association. 
 

(b) The consent of Voting Representatives representing at least 67% of the 
Class “A” votes and of Declarant, so long as it owns any land subject to this Declaration 
or which may be subjected by Declarant under Section 9.1, and the approval of Eligible 
Holders of first Mortgages on Units to which at least 51% of the votes of Units subject to a 
Mortgage held by an Eligible Holder appertain, shall be required materially to amend any 
provisions of the Declaration, By-Laws, or Articles, or to add any material provisions 
thereto which establish, provide for, govern, or regulate any of the following: 
 

(i) voting; 
 

(ii) assessments, assessment liens, or subordination of such liens; 
 

(iii) reserves for maintenance, repair, and replacement of the Residential 
Common Area; 

 
(iv) insurance or fidelity bonds; 



 
(v) rights to use the Residential Common Area; 

 
(vi) responsibility for maintenance and repair of the Residential 

Properties; 
 

(vii) expansion or contraction of the Residential Properties or the addition, 
submission, or withdrawal of Residential Properties to or from the Residential 
Association; 

 
(viii) boundaries of any Unit; 

 
(ix) leasing of Units; 

 
(x) imposition of any right of first refusal or similar restriction of the right 

of any Owner to sell, transfer, or otherwise convey his or her Unit; 
 

(xi) establishment of self-management by the Residential Association 
where professional management has been required by and Eligible Holder;  or 

 
(xii) any provisions included in the Declaration, By-Laws, or Articles which 

are for the express benefit of holders, guarantors, or insurers of first 
Mortgages on Units. 

 
 
14.5. No Priority. No provision of this Declaration or the By-Laws gives or shall be 

construed as giving any Owner or other party priority over any rights of the first 
Mortgagee of any Unit in the case of distribution to such Owner of insurance 
proceeds or condemnation awards for losses to or a taking of the Residential 
Common Area. 

 
14.6. Notice to Residential Association.  Upon request, each Owner shall be obligated to 

furnish to the Residential Association the name and address of the holder of any 
Mortgage encumbering such Owner’s Unit. 

 
14.7. Amendment by Board.  Should the Federal National Mortgage Association 

(“Fannie Mae”) or Freddie Mac subsequently delete any of its respective 
requirements which necessitate the provisions of this Article or make any such 
requirements less stringent, the Board, without approval of the Owners, may 
record an amendment to this Article to reflect such changes. 

 
14.8. Applicability of Article XIV.  Nothing contained in this Article shall be construed to 

reduce the percentage vote that must otherwise be obtained under the Declaration, 
By-Laws, or Washington law for any of the acts set out in this Article. 

 



14.9. Failure of Mortgagee to Respond.  Any Mortgagee who receives a written request 
from the Board to respond to or consent to any action shall be deemed to have 
approved such action if the Residential Association does not receive a written 
response from the Mortgagee within 30 days of the date of the Residential 
Association’s request, provided such request is delivered to the Mortgagee by 
certified or registered mail, return receipt requested. 

 
14.10. HUD/VA Approval.  As long as there is a Class “B” membership, the following 

actions shall require the prior approval of the U.S. Department of Housing and 
Urban Development (“HUD”) or the U.S. Department of Veterans Affairs (“VA”), as 
applicable, if either such agency is insuring or guaranteeing the mortgage on any 
Unit or has issued a project approval with respect to the Residential Properties 
which remains in effect: submission of additional property other than that described 
on Exhibit “B,” dedication of Residential Common Area, merger, consolidation or 
dissolution of the Residential Association, mortgaging of Residential Common 
Area, and material amendment of this Declaration. 

 

ARTICLE XV: DECLARANT’S RIGHTS 
 

Any or all rights and obligations of Declarant may be transferred to other Persons, 
but the transfer shall not reduce an obligation nor enlarge a right beyond that contained in 
this Declaration or the By-Laws and shall not be effective unless signed by Declarant and 
duly recorded in the public records of Pierce County, Washington. 
 

So long as Declarant owns any property described in Exhibits “A” or “B” for 
development and/or sale, Declarant hereby reserves a nonexclusive perpetual easement 
for the benefit of Declarant, Builders authorized by Declarant, and its designees to 
maintain and carry on upon the Residential Properties such facilities and activities as 
Declarant considers reasonably required, convenient, or incidental to the construction or 
sale of Units, including, but not limited to, business offices, signs, model units, sales 
offices, and the right to use Units owned by Declarant or its designees as models and 
sales offices. 
 

So long as Declarant continues to have rights under this Article, no Person shall 
record any declaration of covenants, conditions and restrictions, or declaration of 
condominium or similar instrument affecting any portion of the Residential Properties 
without Declarant’s written consent. Any attempted recordation without compliance 
herewith shall result in such instrument being void unless a consent of Declarant is 
subsequently recorded in the public records. 
 

Nothing in this Declaration shall be construed to require Declarant or any 
successor to develop any of the property described in Exhibit “A” and Exhibit “B” in any 
manner whatsoever.  Declarant’s rights under this Article shall terminate upon the earlier 
of: (a) 50 years from the date this Declaration is recorded, or (b) upon recording by 



Declarant of a written statement that all sales activity has ceased.  This Article may not be 
amended without the written consent of Declarant. 
 

ARTICLE XVI. DISPUTE RESOLUTION AND LIMITATION ON LITIGATION 
 

16.1. Agreement to Avoid Costs of Litigation and to Limit Right to Litigate 
Disputes.   The Residential Association, Declarant, all Persons subject to this Declaration, 
and any Person not otherwise subject to this Declaration who agrees to submit to this 
Article (collectively, “Bound Parties”) agree to encourage the amicable resolution of 
disputes involving the Residential Properties, and to avoid the emotional and financial 
costs of litigation if at all possible.  Accordingly, each Bound Party covenants and agrees 
that all claims, grievances or disputes between such Bound Party and any other Bound 
Party involving the Residential Properties, including, without limitation, claims, grievances 
or disputes arising out of or relating to the interpretation, application, or enforcement of 
this Declaration, the By-Laws, the Residential Association rules, or the Articles 
(collectively, “Claim”), except for those Claims authorized in Section 16.2, shall be 
resolved using the procedures set forth in Section 16.3 in lieu of filing suit in any court or 
initiating proceedings before any administrative tribunal seeking redress or resolution of 
such Claim. 
 

16.2. Exempt Claims.  The following Claims (“Exempt Claims”) shall be exempt 
from the provisions of Section 16.3: 
 

(a) any suit by the Residential Association against any Bound Party to enforce 
the provisions of Article X; 

 
(b) any suit by the Residential Association to obtain a temporary restraining 

order (or equivalent emergency equitable relief) and such other ancillary relief as the 
court may deem necessary in order to maintain the status quo and preserve the 
Residential Association’s ability to enforce the provisions of Article XI, Article XII, and the 
Use Guidelines and Restrictions and rules of the Residential Association; 
 

(c) any suit between Owners (other than Declarant) seeking redress on the 
basis of a Claim which would constitute a cause of action under the laws of the State of 
Washington in the absence of a claim based on the Declaration, By-Laws, Articles or 
rules of the Residential Association; 
 

(d) any suit by the Association in which similar or identical claims are asserted 
against more than one Bound Party; and 
 

(e) any suit by a Bound Party for declaratory or injunctive relief which seeks a 
determination as to applicability, clarification or interpretation of any provision of this 
Declaration. 
 



Any Bound Party having an Exempt Claim may submit it to the alternative dispute 
resolution procedures set forth in Section 16.3, but there shall be no obligation to do so.  
The submission of an Exempt Claim involving the Association to the alternative dispute 
resolution procedures of Section 16.3 shall require the approval of the Residential 
Association. 
 

16.3. Mandatory Procedures For All Other Claims.  All Claims other than Exempt 
Claims shall be resolved using the following procedures: 
 

(a) Notice.  Any Bound Party having a Claim (“Claimant”) against any other 
Bound Party (“Respondent”), other than an Exempt Claim, shall notify each Respondent 
in writing of the Claim (the “Notice”), stating plainly and concisely: 
 

1. the nature of the Claim, including date, time, location, persons 
involved, and Respondent’s role in the Claim; 

 
2. the basis of the Claim (i.e., the provisions of this Declaration, the By-

Laws, the Articles or rules or other authority out of which the Claim arises); 
  

3. what the Claimant wants Respondent to do or not do to resolve the 
Claim; and 

 
4. that Claimant wishes to resolve the Claim by mutual agreement with 

Respondent and is willing to meet in person with Respondent at a mutually 
agreeable time and place to discuss in good faith ways to resolve the Claim. 

 
(b) Negotiation. 

 
1. Each Claimant and Respondent (the “Parties”) shall make every 

reasonable effort to meet in person and confer for the purpose of resolving the 
Claim by good faith negotiation. 

 
2. Upon receipt of a written request from any Party, accompanied by a 

copy of the Notice, the Board may appoint a representative to assist the Parties in 
resolving the dispute by negotiation, if in its discretion it believes its efforts will be 
beneficial to the Parties and to the welfare of the community. 

 
(c) Mediation. 

 
1. If the Parties do not resolve the Claim through negotiation within 30 

days of the date of the Notice (or within such other period as may be agreed upon 
by the Parties) (“Termination of Negotiations”), Claimant shall have 30 additional 
days within which to submit the Claim to mediation under the auspices of the 
Snohomish County Dispute Resolution Center, any Pierce County dispute 
resolution center or such other independent agency providing similar services upon 
which the Parties may mutually agree. 



 
2. If Claimant does not submit the Claim to mediation within 30 days 

after Termination of Negotiations, Claimant shall be deemed to have waived the 
Claim, and Respondent shall be released and discharged from any and all liability 
to Claimant on account of such Claim; provided, nothing herein shall release or 
discharge Respondent from any liability to Persons not a Party to the foregoing 
proceedings. 

 
3. If the Parties do not settle the Claim within 30 days after submission 

of the matter to the mediation process, or within such time as determined 
reasonable or appropriate by the mediator, the mediator shall issue a notice of 
termination of the mediation proceedings (“Termination of Mediation”).  The 
Termination of Mediation notice shall set forth when and where the Parties met, 
that the Parties are at an impasse, and the date that mediation was terminated. 

 
4. Each Party shall, within five days of the Termination of Mediation, 

make a written offer of settlement in an effort to resolve the Claim.  The Claimant 
shall make a final written settlement demand (“Settlement Demand”)  to the 
Respondent.  The Respondent shall make a final written settlement offer 
(“Settlement Offer”) to the Claimant.  If the Claimant fails to make a Settlement 
Demand, Claimant’s original Notice shall constitute the Settlement Demand.  If the 
Respondent fails to make a Settlement Offer, Respondent shall be deemed to 
have made a “zero” or “take nothing” Settlement Offer. 

 
(d) Final and Binding Arbitration. 

 
1. If the Parties do not agree in writing to accept either the Settlement 

Demand, the Settlement Offer, or otherwise resolve the Claim within 15 days of the 
Termination of Mediation, the Claimant shall have 15 additional days to submit the 
Claim to arbitration in accordance with the Rules of Arbitration contained in Exhibit 
“E” or the Claim shall be deemed abandon, and Respondent shall be released and 
discharged from any and all liability to Claimant arising out of such Claim; 
provided, nothing herein shall release or discharge Respondent from any liability to 
Persons not a Party to the foregoing proceedings. 

 
2. This subsection (d) is an agreement of the Bound Parties to arbitrate 

all Claims except Exempt Claims and is specifically enforceable under the 
applicable arbitration laws of the State of Washington.  The arbitration award (the 
“Award”) shall be final and binding, and judgment may be entered upon it in any 
court of competent jurisdiction to the fullest extent permitted under the laws of the 
State of Washington. 

 
16.4. Allocation of Costs of Resolving Claims. 

 
(a) Each Party shall bear its own costs incurred prior to and during the 

proceedings described in Section 16.3 (a), (b), and (c), including the fees of its attorney or 



other representative.  Each party shall share equally all charges rendered by the 
mediator(s) pursuant to Section 16.3(c). 
 

(b) Each Party shall bear its own costs (including the fees of its attorney or 
other representative) incurred after the Termination of Mediation under Section 16.3(c) 
and shall share equally in the costs of conducting the arbitration proceeding (collectively, 
“Post Mediation Costs”), except as otherwise provided in subsection 16.4 (c ).  
 

(c)  Any Award which is equal to or more favorable to Claimant than Claimant’s 
Settlement Demand shall add such Claimant’s Post Mediation Costs to the Award, such 
Costs to be borne equally by all Respondents.  Any Award which is equal to or less 
favorable to Claimants than Respondent’s Settlement Offer to that Claimant shall also 
award to such Respondent its Post Mediation Costs, such Costs to be borne by all such 
Claimants. 
 

16.5. Enforcement of Resolution.  If the Parties agree to resolve any Claim 
through negotiation or mediation in accordance with Section 16.3 and any Party thereafter 
fails to abide by the terms of such agreement, or if the Parties agree to accept the Award 
following arbitration and any Party thereafter fails to comply with such Award, then any 
other Party may file suit or initiate administrative proceedings to enforce such agreement 
or Award without the need to again comply with the procedures set forth in Section 16.3.  
In such event, the Party taking action to enforce the agreement or Award shall be entitled 
to recover from the non-complying Party (or if more than on non-complying Party, from all 
such Parties pro rata) all costs incurred in enforcing such agreement or Award, including, 
without limitation, attorneys fees and court costs. 
 

ARTICLE XVII: GENERAL PROVISIONS 
 

17.1. Term.  This Declaration shall run with and bind the Residential Properties, 
and shall inure to the benefit of and shall be enforceable by the Declarant, the Residential 
Association, and the Owners, their respective representatives, heirs, successors, and 
assigns, perpetually, to the extent allowed by law. 
 

17.2. Amendment. 
 
 (a) By Declarant.  Declarant may unilaterally amend this Declaration if 
such amendment is necessary to: (i) bring any provision into compliance with any 
applicable government statute or regulation or judicial determination; (ii) enable 
any reputable title insurance company to issue title insurance coverage on the 
Units; (iii) enable any institution or government agency to make or purchase 
mortgage loans on the Units; (iv) enable any government agency or reputable 
private insurance company to insure or guarantee mortgage loans on the Units; 
or (v) otherwise satisfy the requirements of any government  agency or 
governmental regulations.  However, any such amendment shall not adversely 
affect the title to any Unit without the written consent of its Owner.  So long as 



Declarant owns property described in Exhibits “A” or “B” for development as part 
of the Residential Properties, it may unilaterally amend this Declaration for any 
other purpose, provided the amendment has no material adverse effect upon any 
substantive right of any Owner and does not adversely affect the title to any Unit 
without the written consent of its Owners. 
 

(b) By Owners.  This Declaration may also be amended by the affirmative vote 
or written consent, or any combination thereof, of Voting Representatives representing 
67% of the total Class “A” votes in the Residential Association, including 67% of the Class 
“A” votes held by Members other than Declarant, and, so long as Declarant owns any 
property described in Exhibit “A” or “B” for development or sale as part of the Residential 
Properties, with written consent of Declarant.  In addition, the approval requirements set 
forth in Article XIV hereof shall be met if applicable. 
 
 Notwithstanding the above, the percentage of votes necessary to amend a specific 
clause shall not be less than the prescribed percentage of affirmative votes required for 
action to be taken under that clause.  Amendments must be recorded in the public 
records office of Pierce County, Washington. 
 

If an Owner consents to any amendment to this Declaration or the By-Laws, it will 
be conclusively presumed that such Owner has the authority so to consent, and no 
contrary provision in any Mortgage or contract between the Owner and a third party will 
affect the validity of such amendment. 
 

No amendment may remove, revoke, or modify any right or privilege of Declarant 
without written consent of Declarant. 
 

No amendment to the Declaration adopted under this Section 17.2(b) which would 
materially affect the rights or responsibilities of any Owner under the Covenant to Share 
Costs shall be effective unless approved by the Persons and percentage votes set forth in 
that instrument. 
 

17.3. Severability.  Invalidation of any provision or application of a provision of this 
Declaration by any court shall not affect any other provision or applications. 
 

17.4. Perpetuities.  If any of the covenants, conditions, restrictions, or other 
provision of this Declaration shall be unlawful, void, or voidable for violation of the rule 
against perpetuities, then such provisions shall continue only until 21 years after the 
death of the last survivor of the now living descendants of Elizabeth II, Queen of England. 
 

17.5. Litigation.  No judicial or administrative proceedings shall be commenced or 
prosecuted by the Residential Association unless approved by Voting Representatives 
representing at least 67% of the total Residential Association vote.  In the case of such a 
vote, and notwithstanding anything contained in this Declaration or the Articles or By-
Laws to the contrary, a Voting Representative shall not vote in favor of bringing or 
prosecuting any such proceeding unless authorized to do so by a vote of Owners holding 



67% of the total votes attributable to Units in the Neighborhood represented by the Voting 
Representative. 
 
 This Section shall not apply, however, to actions brought by the 
Residential Association to (a) enforce this Declaration (including, without 
limitation, the foreclosure of liens); (b) impose and collect assessments under 
Article X; (c) challenge tax assessments and other matters relating to taxes for 
which the Residential Association may be liable; and (d) counterclaims by the 
Residential Association in proceedings instituted against it. 
 

17.6. Cumulative Effect: Conflict.  The provisions of the Declaration shall be 
cumulative with the covenants, conditions and restrictions of any Neighborhood, and the 
Residential Association may, but shall not be required to, enforce the covenants, 
conditions, and restrictions of any Neighborhood; provided, however, in the event of 
conflict, the covenants, conditions, and restrictions, articles of incorporation, by-laws, 
rules, policies, or practices of any Neighborhood shall be subject and subordinate to 
those of the Residential Association.  The foregoing priorities shall apply, but not be 
limited to, the liens for assessments. 
 

17.7. Use of the Words “Northwest Landing” or Logo.  No Person shall use the 
words “Northwest Landing” or any derivative thereof or the registered logo of Northwest 
Landing in any printed or promotional material without prior written consent of Declarant.  
However, Owners may use the words “Northwest Landing” in printed or promotional 
matter where such words are used solely to specify that particular property is located 
within Northwest Landing, and the Residential Association shall be entitled to use the 
words “Northwest Landing” in its name. 
 

17.8. Compliance.  Every Owner and occupant of any Unit shall comply with this 
Declaration, the By-Laws, and the rules of the Residential Association and be subject to 
all remedies provided to the Residential Association in the Declaration or the By-Laws.  In 
addition, failure to comply shall be grounds for an action to recover sums due, for 
damages or injunctive relief, or for any other remedy available at law or in equity, by the 
Residential Association or by any aggrieved Owners. 
 

17.9. Notice of Sale of Transfer of Title.  Any Owner selling or otherwise 
transferring title to his or her Unit shall give the Board at least seven days prior written 
notice of the name and address of the transferee, the date of such transfer of title, and 
such other information as the Board may reasonably require.  Each transferee of a Unit 
shall, within seven days of taking title to a Unit, confirm that the information previously 
provided by the transferor is complete and accurate.  The transferor shall continue to be 
jointly and severally responsible with the transferee for all obligations of the Owner of the 
Unit coming due prior to the date upon which such notice is received by the Board 
including assessment obligations, notwithstanding the transfer of title to the Unit. 
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WHEN RECORDED, RETURN TO: 
 
 
Lennar Northwest Inc. - Seattle Division 
33455 6th Avenue South 
Federal Way WA 98003 
Attn: Karen Hruza 
 
 
 
 
 

Document Title Declaration of Covenants, Conditions, and 
Restrictions for Hoffman Hill Tract “O” 

Reference Number of Related Document N/A 

Grantor Lennar Northwest Inc., a Delaware corporation 

Grantee Lennar Northwest Inc., a Delaware corporation 

Abbreviated Legal Description Portion of the NE ¼ of the SE ¼ of Section 33, 
Township 19 N, Range 1 E, W.M. 
 
Complete legal description on Exhibit A 

Tax Parcel Numbers 3001171253 and 3001171292 
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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS 

FOR HOFFMAN HILL 
 
 
 THIS DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS FOR 
HOFFMAN HILL TRACT “O” is made this _____ day of ___________, 2018, by Lennar Northwest 
Inc., a Delaware Corporation (the “Declarant”), as the owner of certain real property situated in Pierce 
County, State of Washington, as such property is more specifically described on Exhibit A, which is 
attached hereto and incorporated herein by this reference (the “Real Property”). 
 

RECITALS 
 
A. Declarant desires to develop Tract “O” of Hoffman Hill, Division 5 (“Hoffman Hill”) as a 

residential community on the Real Property. Declarant desires to create common areas and 
facilities for the benefit of the Tract “O” community and to provide for the preservation of the 
natural values in Tract “O”. 

B. Pursuant to that certain Thirty-Fourth Amendment to Declaration of Covenants, Conditions and 
Restrictions for Northwest Landing Residential Property, recorded under Pierce County 
Recording No. 200810090245, the Real Property is subject to the Declaration of Covenants, 
Conditions and Restrictions for Northwest Landing Residential Property dated March 1, 1994, 
and recorded under Pierce County Recording No. 9403150847, Book 1001, Page 2645, as 
amended (collectively, “Master Declaration”). 

C. This Declaration establishes a plan for the private ownership of lots and the buildings constructed 
thereon, for the dedication of certain areas to the public, and for the beneficial ownership through 
a nonprofit corporation of certain other land and related easements, hereafter defined and referred 
to as the “Common Areas.” The nonprofit corporation shall be delegated and assigned the duties 
and powers of maintaining and administering the Common Areas, administering and enforcing 
these covenants, conditions, and restrictions, and collecting and disbursing the assessments and 
charges hereinafter created. 

D. Declarant intends that Tract “O” be considered a separate “Neighborhood” as that term is 
defined in the Master Declaration. The Common Areas described in this Declaration shall be 
“Exclusive Common Area” under the Master Declaration, which are reserved for the exclusive 
use or primary benefit of the Owners and occupants of Lots within Tract “O”. To the extent any 
of the use restrictions provided in this Declaration conflict with the use restrictions in the Master 
Declaration, the more restrictive shall apply.  

 
 NOW, THEREFORE, Declarant hereby covenants, agrees, and declares that all of the Real 
Property, as defined herein, and the buildings and structures hereafter constructed thereon are, will be, 
held, sold, and conveyed subject to and burdened by the following covenants, conditions, restrictions, and 
easements, all of which are for the purpose of enhancing and protecting the value, desirability, and 
attractiveness of Tract “O” for the benefit of the Owners thereof, their heirs, successors, grantees, and 
assigns. All provisions of this Declaration shall be binding upon all parties having or acquiring any right, 
title, or interest in the Real Property or any part thereof, and shall inure to the benefit of the Owners 
thereof and to the benefit of the Association and are intended to be and shall in all respects be regarded as 
covenants running with the land. 
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ARTICLE 1.  DEFINITIONS 

 

 Section 1.1 “Association” shall mean and refer to the Hoffman Hill Tract “O” Homeowners 
Association, a Washington nonprofit corporation, its successors and assigns. 
 
 Section 1.2 “Association Action” shall mean and refer to a written corporate action of the 
Association in the form of either a bylaw or resolution duly passed by either the Board or the Owners. 
 
 Section 1.3 “Board” shall mean and refer to the board of directors of the Association. 
 
 Section 1.4 “Building” means and refers to the structures constructed on the Lots.  
 
 Section 1.5 “Common Areas” shall mean and refer to all easements and Tracts and any 
improvements thereto that are owned or maintained by the Association, for the benefit of the Lot Owners, 
and subjected to this Declaration by an appropriate recording.  As of the date of this Declaration, the 
Common Areas consist of:  All Common Areas depicted on the Final Plat, including without limitation, 
the roads and sidewalks, and recreational areas, all as identified and/or illustrated on the Final Plat, 
recorded in the real property records of Pierce County. 
 
 Section 1.6 “Common Expenses” means the costs incurred by the Association to exercise 
any of the powers provided for in Chapter 64.38 RCW and this Declaration. 
 
 Section 1.7 “Common Wall” means and refers to any wall built on, near, or adjacent to the 
property line separating Lots 1 and 2, 3 and 4, 5 and 6, 7 and 8, 9 and 10, 11 and 12, 13 and 14, 15 and 
16, 17 and 18, 19 and 20, 21 and 22, 23 and 24, 25 and 26, and 27 and 28. The term “Common Wall” 
includes all components of and within that wall (including, but not limited to, framing, joists, insulation, 
soundproofing, pipes, lines, wires, conduits, other utility infrastructure and components as originally 
constructed as part of the Development),  all components below that wall (including, but not limited to, 
the footings, foundation, and other components as originally constructed as part of the Development and 
the supporting ground), all components above that wall (including, but not limited to, the roof parapet 
cap, flashing and other components as originally constructed as part of the Development) and all 
components on the sides or exteriors of that wall (including, but not limited to, siding, trim and other 
components as originally constructed as part of the Development). 
 
 Section 1.8 “Common Wall Adjoining Lots” means and refers to Lots 1 and 2, 3 and 4, 5 
and 6, 7 and 8, 9 and 10, 11 and 12, 13 and 14, 15 and 16, 17 and 18, 19 and 20, 21 and 22, 23 and 24, 25 
and 26, and 27 and 28.  When used in reference to a particular Owner, it refers to the Common Wall 
Adjoining Lot owned by that Owner.    
 
 Section 1.9 “Declarant” shall mean and refer to the entity described on the first page of this 
Declaration and its respective successors and assigns.  Nothing contained herein shall be deemed or 
construed by the Association or by any third person, to create the relationship of principal and agent, or a 
partnership, or a joint venture, or any association between or among any of the signatories hereto. 
 
 Section 1.10 “Declaration” shall mean and refer to this instrument, as the same may be 
supplemented or amended from time to time. 
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 Section 1.11 “Development Period” shall mean and refer to that period of time beginning on 
the date of this Declaration and ending on the receipt by the Association of written notice from Declarant 
in which Declarant elects to terminate the Development Period. 
 
 Section 1.12 “Final Plat” shall mean and refer to the Final Plat of Hoffman Hill Tract “O” 
recorded under Pierce County Recording No. _______________. 
 
 Section 1.13 “Governing Documents” shall mean and refer to this Declaration, the Master 
Declaration, and the Articles of Incorporation, Bylaws and rules and regulations of the Association as any 
of the foregoing may be amended from time to time. 
 
 Section 1.14 “Lot” shall mean and refer to any legally segmented and alienable portion of the 
Real Property created through subdivision or any other legal process for dividing land and subjected to 
this Declaration by an appropriate recording, with the exception of dedicated rights of way and Tracts 
designated as Common Areas. 
 
 Section 1.15 “Master Association” shall mean the Northwest Landing Residential Owners 
Association, its successors or assigns. 
 
 Section 1.16 “Master Declaration” shall mean the Declaration of Covenants, Conditions and 
Restrictions for Northwest Landing Residential Property dated March 1, 1994, and recorded under Pierce 
County Recording No. 9403150847, Book 1001, Page 2645, as amended.  
 
 Section 1.17 “Mortgage” shall mean and refer to any recorded mortgage or deed of trust 
encumbering one or more of the Lots.  “First Mortgage” shall mean and refer to a Mortgage with priority 
over the other Mortgages.  “Mortgagee” shall mean and refer to the holder or beneficiary of any 
Mortgage and shall not be limited to Institutional Mortgagees.  As used herein, the term “Institutional 

Mortgagee” or “Institutional Holder” shall include banks, trust companies, insurance companies, 
mortgage companies, mortgage insurance companies, savings and loan associations, trusts, mutual 
savings banks, credit unions, pension funds, Federal National Mortgage Association, Federal Home Loan 
Mortgage Corporation, all corporations, and any agency of department of the United States Government 
or of any state or municipal government. 
 
 Section 1.18 “Owner” shall mean and refer to the record owner (whether one or more persons 
or entities) of a fee interest in any Lot, including the Declarant but excluding Mortgagees or other persons 
or entities having such interest merely as security for the performance of any obligation.  Purchasers or 
assignees under recorded real estate contracts shall be deemed Owners as against their respective sellers 
or assignors. 
 
 Section 1.19 “Real Property” shall mean and refer to that certain real property which is 
legally described on Exhibit A attached hereto, and such additions thereto as may hereafter be brought 
within the terms and conditions hereof by an appropriate recording. 
 
 Section 1.20 “Reserve Account” shall have the meaning set forth in Section 3.12 of this 
Declaration. 
 
 Section 1.21 “Reserve Component” shall mean a Common Area for which the cost of 
maintenance, repair, or replacement is infrequent, significant, and impractical to include in an annual 
budget. 
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 Section 1.22 “Reserve Study Professional” shall mean an independent person who is suitably 
qualified by knowledge, skill, experience, training, or education to prepare a reserve study in accordance 
with Ch. 64.38 RCW. 
 
 Section 1.23 “Significant Assets” shall mean that the current replacement value of the major 
Reserve Components is seventy-five percent (75%) or more of the gross budget of the Association, 
excluding the Association’s Reserve Account funds. 
 

 Section 1.24 “Single Family” shall mean and refer to a single housekeeping unit that includes 
not more than four (4) adults who are legally unrelated. 
 
 Section 1.25 “Structure” shall include any building, fence, wall, driveway, walkway, patio, 
garage, storage shed, carport, mailboxes, basketball hoop, play equipment, climbing apparatus, swimming 
pool, rockery, dog run or the like. 
 
 Section 1.26 “Tract” shall mean and refer to any legally segmented and alienable portion of 
the Real Property created through subdivision or any other legal process for dividing land and subjected 
to this Declaration by an appropriate recording, with the exception of Lots and dedicated rights of way. 
 

ARTICLE 2.  HOFFMAN HILL TRACT “O” HOMEOWNERS ASSOCIATION 

 

 Section 2.1 Description of Association. The Association is a nonprofit corporation 
organized and existing under the laws of the State of Washington charged with the duties and vested with 
the powers prescribed by law and set forth in the Governing Documents, as they may be amended from 
time to time; provided, however, that no Governing Documents of the Association other than this 
Declaration shall for any reason be amended or otherwise changed or interpreted so as to be inconsistent 
with this Declaration.  The Association shall have a perpetual existence and may not be dissolved for 
forty years after the date upon which this Declaration is recorded.  Upon dissolution or final winding up 
of the Association entity under the laws of the State of Washington, all of its assets remaining after 
payment to creditors will be distributed or sold, and the sales proceeds distributed, to the members of the 
Association entity in accordance with the Articles, Bylaws, and provisions of Ch. 24.03 RCW.  The 
Owners are responsible for providing that the Association continues to be a functioning legal entity. 
 
 Section 2.2 Association Board.  During the Development Period, the Declarant shall manage 
the Association and shall have all the powers of the Board set forth herein.  Upon termination of the 
Development Period, a Board shall be elected from among the Owners, as provided in the Bylaws to 
manage the Association.  The Board shall elect officers of the Association from among the Board 
members, which shall include a president who shall preside over the meetings of the Board and meetings 
of the Association. 
 
 Section 2.3   Votes Appurtenant to Lots.  Every Owner shall be a member of the Association 
and, except as provided in Section 2.4, shall be entitled to cast one (1) vote in the Association for each 
Lot owned.  A vote shall be appurtenant to and held and owned in the same manner as the beneficial fee 
interest in the Lot to which it relates.  A vote shall not be separated from ownership of the Lot to which it 
relates; provided, however, that when more than one entity holds the beneficial fee interest in any Lot, the 
vote therefore shall be cast as the Owners among themselves determine, but, except as provided in 
Section 2.4, in no event shall more than one vote be cast with respect to any Lot; and if the several 
Owners of a Lot are unable to agree as to the casting of their vote, such vote shall not be counted.  If a Lot 
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is further subdivided as provide in Section 6.1 hereof, the Owner of each additional Lot created shall be 
entitled to one vote in the Association for each Lot owned. 
 
 Section 2.4   Initial Number of Votes.  During the Development Period, each Lot owned by 
Declarant shall be entitled to five (5) votes in the Association and each Lot owned by an Owner other 
than Declarant shall be entitled to one (1) vote.  Upon expiration of the Development Period, the total 
number of votes in the Association shall be equal to the number of Lots subject to this Declaration and 
each Lot shall be entitled to one (1) vote.  
 
 Section 2.5 Owner’s Compliance.  By acceptance of a deed to a Lot, recording of a real 
estate contract conveying title to a Lot, or any other means of acquisition of an ownership interest, the 
Owner thereof covenants and agrees, on behalf of himself and his heirs, successors, and assigns, to 
observe and comply with the terms of the Final Plat, this Declaration, the Governing Documents of the 
Association, and all rules and regulations duly promulgated pursuant to Association Action. 
 
 Section 2.6 Bylaws, Rules and Regulations.  The Board on behalf of the Association shall 
have the power to adopt, modify, and amend rules and regulations governing the use of the Real Property, 
provided that such rules and regulations shall not be inconsistent with this Declaration.  The rules and 
regulations shall apply uniformly to all Owners, except as specifically provided herein.  The Board shall 
have the power to enforce the rules and regulations on behalf of the Association and may prescribe 
penalties for the violation of such rules and regulations, including, but not limited to, suspension of the 
right to use the Common Areas or portions thereof.  Any such rules and regulations shall become 
effective thirty (30) days after promulgation and shall be mailed to all Owners prior to their effective date.  
A copy of the rules and regulations then in force shall be retained by the secretary of the Association.  
The Declarant, on behalf of the Board, may adopt the initial Bylaws and rules and regulations of the 
Association. 
 
 Section 2.7 Implied Rights.  The Association may exercise any right or privilege given to it 
expressly by this Declaration or the Bylaws or which may be reasonably implied from, or reasonably 
necessary to effectuate, any such right or privilege.  
 
 Section 2.8 Association Property. The Association, through action of its Board, may 
acquire, hold and dispose of tangible and intangible personal property and real property.  
 

ARTICLE 3.  ASSOCIATION BUDGET, ASSESSMENTS, AND LIENS 

 

 Section 3.1 Owner’s Covenants to Pay Assessments.  By acquisition of any ownership 
interest in a Lot, the Owner thereof covenants and agrees thereby, on behalf of himself and his heirs, 
successors, and assigns, to pay the Association, in advance, all general and special assessments levied as 
provided herein. Notwithstanding the foregoing, the Declarant shall not be obligated to pay any 
assessments. 
 
 Section 3.2 Association Budget.  The Association shall prepare, or cause the preparation of, 
an operating budget for the Association at least annually, in accordance with generally accepted 
accounting principles. The operating budget shall set forth all sums required by the Association, as 
estimated by the Association, to meet its annual costs and expenses, including, but not limited to, all 
management and administration costs, operating and maintenance expenses of the Common Areas, and 
services furnished to or in connection with the Common Areas, including the amount of all taxes and 
assessments levied against, and the cost of liability, property and other insurance on, the Common Areas, 
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and including charges for any services furnished by or to the Association; the cost of utilities and other 
services; and the cost of funding all reserves established by the Association.  The funds required to meet 
the Association’s annual expenses shall be raised from a general assessment against each Owner as 
provided hereafter.  After adoption of the operating budget, the Association may revise the operating 
budget at any time and from time to time, in accordance with the procedures set forth in Section 3.2(a) 
below, as it deems necessary or advisable in order to take into account and defray additional costs and 
expenses of the Association. 
 
  (a) Adoption of Budget.  Within thirty (30) days after adoption by the Board of any 
proposed regular or special budget of the Association, the Board shall set a date for a meeting of the 
Owners to consider ratification of the budget not less than fourteen (14) nor more than sixty (60) days 
after mailing of the summary.  Unless at that meeting the Owners to which a majority of the votes in the 
Association are allocated reject the budget, in person or by proxy, the budget is ratified, whether or not a 
quorum is present.  In the event the proposed budget is rejected or the required notice is not given, the 
periodic budget last ratified by the Owners shall be continued until such time as the Owners ratify a 
subsequent budget proposed by the Board. 
 
  (b) Budget Summary.  As part of the summary of the budget provided to all Owners, 
the Board shall disclose to the Owners: 
 
   (i) The current amount of regular assessments budgeted for contribution to 
the Reserve Account (defined below), the recommended contribution rate from the Reserve Study, and 
the funding plan upon which the recommended contribution rate is based; 
 
   (ii) If additional regular or special assessments are scheduled to be imposed, 
the date the assessments are due, the amount of the assessments per each Owner per month or year, and 
the purpose of the assessments; 
 
   (iii) Based upon the most recent Reserve Study and other information, 
whether currently projected Reserve Account balances will be sufficient at the end of each year to meet 
the Association’s obligation for major maintenance, repair, or replacement of Reserve Components during 
the next thirty (30) years; 
 
   (iv) If Reserve Account balances are not projected to be sufficient, what 
additional assessments may be necessary to ensure that sufficient Reserve Account funds will be available 
each year during the next thirty (30) years, the approximate dates assessments may be due, and the 
amount of the assessments per Owner per month or year; 
 
   (v) The estimated amount recommended in the Reserve Account at the end 
of the current fiscal year based on the most recent Reserve Study, the projected Reserve Account cash 
balance at the end of the current fiscal year, and the percent funded at the date of the latest Reserve Study; 
 
   (vi) The estimated amount recommended in the Reserve Account based upon 
the most recent Reserve Study at the end of each of the next five (5) budget years, the projected Reserve 
Account cash balance in each of those years, and the projected percent funded for each of those years; and 
 
   (vii) If the funding plan approved by the Association is implemented, the 
projected Reserve Account cash balance in each of the next five (5) budget years and the percent funded 
for each of those years. 
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 Section 3.3 Levy of General Assessment.  In order to meet the costs and expenses projected 
in its operating budget, the Association shall by Association Action determine and levy in advance on 
every Lot a general assessment.  The amount of each Lot’s general assessment shall be the amount of the 
Association’s operating budget divided by the sum of the number of Lots.  The Association shall make 
reasonable efforts to determine the amount of the general assessment payable by each Owner for an 
assessment period at least thirty (30) days in advance of the beginning of such period and shall at that 
time prepare a roster of the Owners and the general assessment allocated to each, which shall be open to 
inspection by any Owner upon reasonable notice to the Association.  Notice of the general assessment 
shall thereupon be sent to each Owner; provided, however, that notification to an Owner of the amount of 
an assessment shall not be necessary to the validity thereof.  The omission by the Association, before the 
expiration of any assessment period, to fix the amount of the general assessment hereunder for that or the 
next period, shall not be deemed a waiver or modification in any respect of the provisions of this Article 
or a release by any Owner from the obligation to pay the general assessment, or any installment thereof, 
for that or any subsequent assessment period, but the general assessment fixed for the preceding period 
shall continue until a new assessment is fixed.  Upon any revision by the Association of the operating 
budget during the assessment period for which such budget was prepared, the Association shall, if 
necessary, revise the general assessment levied against Lots and give notice to each Owner. 
 
 Section 3.4 Payment of General Assessment.  Upon Association Action, installments of 
general assessments may be collected on a monthly, quarterly, semi-annual, or annual basis, as 
determined by the Board.  Unless the Board otherwise provides, one-twelfth of the General Assessment 
shall be due in advance on the first day of each calendar month. Any Owner may prepay one or more 
installments on any assessment levied by the Association without penalty. 
 
 Section 3.5 Nondiscriminatory Assessment.  Except as otherwise specifically provided 
herein, no assessment shall be made at any time which may unreasonably discriminate against any 
particular Owner or group of Owners in favor of other Owners.  However, a special assessment may be 
made against a particular Owner by a two-thirds (2/3) majority vote of the Board if, after notice from the 
Association of failure to maintain such Lot in a condition comparable to the other Lots has been given, 
the Association elects to expend funds to bring such Owner’s Lot up to such comparable standard. 
 
 Section 3.6 Commencement of Assessments.  Liability of an Owner for assessments shall 
commence on the date upon which any instrument of transfer to such Owner becomes operative (such as 
the date of a deed or the date of a recorded real estate contract for the sale of any Lot) or, if earlier, the 
commencement date of Owner’s occupancy of such Lot.  The Declarant, its successors and assigns shall 
not be liable for any assessments with respect to any Lot. 
 
 Upon the initial closing on any Lot from Declarant, the buyer thereof shall pay a one-time 
assessment in the amount of Five Hundred Dollars ($500.00).  This amount shall be in addition to any 
assessment established by the Association, and shall be paid by all buyers, including builders, but not 
including Declarant.  
 
 Section 3.7 Certificates of Assessment Payment.  Upon request, the Board shall furnish 
written certificates certifying the extent to which assessment payments on a specified Lot are paid and 
current to the date stated therein.  A reasonable charge may be made by the Association for the issuance 
of such certificate. 
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 Section 3.8 Special Assessments.  In addition to the general assessments authorized by this 
Article, the Association may, by Association Action, levy a special assessment or assessments at any 
time, applicable to that year only, for the purpose of defraying, in whole or in part, the cost of any 
construction or reconstruction, inordinate repair, or replacement of a capital improvement located upon or 
forming a part of the Common Areas, including necessary fixtures and personal property related thereto, 
or for such other purpose as the Association may consider appropriate, including maintenance of a Lot as 
provided in Section 3.5. The due dates of any special assessment payments shall be fixed by the 
Association Action authorizing such special assessment. 
 
 Section 3.9 Effect of Nonpayment of Assessment.  If any assessment payment is not made 
in full within thirty (30) days after it was first due and payable, the unpaid amounts shall constitute a lien 
against the Lot assessed and shall bear interest from such due date at a rate of twelve (12) percent per 
annum or the highest rate then permitted by law, whichever is less.  By acceptance of a deed to a Lot, 
recording of a real estate contract therefore, or any other means of acquisition of an ownership interest, 
and whether or not it shall be so expressed in any such deed or other instrument, each Owner shall be 
deemed to grant thereby to the Association, its agents and employees, and to Declarant during the 
Development Period, the right and power to bring all actions against such Owner personally for the 
collection of such assessments as a debt, and to enforce the liens created by this Declaration in favor of 
the Association by foreclosure of the continuing liens in the same form of action as is then provided for 
the foreclosure of a mortgage on real property.  The liens provided for in this Declaration shall be for the 
benefit of the Association, and shall arise in accordance with the terms of this Declaration without the 
necessity of any further action by the Association.  The Association shall have the power to bid at any lien 
foreclosure sale and to acquire, hold, lease, mortgage, and convey the Lot foreclosed against. 
 
 Section 3.10 Duration of Lien.  Any lien arising pursuant to Section 3.9 shall be a continuing 
lien in the amount stated in the assessment from the time of the assessment, but expiring pro rata as the 
assessment payments are made, and shall also be the personal obligation of the person or entity who is the 
Owner of the Lot at the time of the assessment.  The personal obligation to pay a prior assessment shall 
not pass to successors in interest unless expressly assumed by them; provided, however, that in the case of 
a sale or contract for the sale of any Lot which is charged with the payment of an assessment, the person 
or entity who is the Owner immediately prior to the date of such sale shall be personally liable for the 
amounts of the monthly installments due prior to said date, and the new Owner shall be personally liable 
for monthly installments becoming due on or after such date.  The foregoing limitation on the duration of 
the personal obligation of an Owner to pay assessments shall not, however, affect the validity or duration 
of the continuing lien for unpaid assessments against the respective Lot. 
 
 Section 3.11 Suspension for Nonpayment of Assessment.  If an Owner shall be in arrears in 
the payment of any assessment due, or shall otherwise be in default of the performance of any terms of 
the Governing Documents of the Association for a period of thirty (30) days, said Owner’s voting rights 
shall without the necessity of any further action by the Association, be suspended (except as against 
foreclosing secured parties) and shall remain suspended until all payments, including interest thereon, are 
brought current and any other default is remedied.  No Owner is relieved of liability for assessments by 
nonuse of the Common Areas or by abandonment of a Lot. 
 
 Section 3.12 Reserve Account for Repair or Replacement.  As a Common Expense, the 
Association may establish and maintain a reserve fund for major maintenance, repair or replacement of 
the Common Areas and any improvements thereon (“Reserve Account”).  Such Reserve Account shall 
be deposited with a banking institution, and in the name of the Association.  The Reserve Account shall 
be expended only for the purpose of affecting the major maintenance, repair or replacement of the 
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Common Areas and any improvements and community facilities thereon, and to any sidewalks, roads, 
walls or pathways developed as a part of Tract “O”, equipment replacement, and for operating 
contingencies of a nonrecurring nature.  The Board is responsible for administering the Reserve Account.  
The Association may establish such other reserves for such other purposes as it may from time to time 
consider to be necessary or appropriate.  The proportional interest of any Owner in any such reserves shall 
be considered an appurtenance of his Lot and shall not be separately withdrawn, assigned, or transferred 
from the Lot to which it appertains. 
 
  (a) Withdrawals from Reserve Account.  In addition to withdrawals for the purposes 
set forth above, the Association may withdraw funds from the Reserve Account to pay for unforeseen or 
unbudgeted costs that are unrelated to maintenance, repair, or replacement of Reserve Components.  The 
Board shall record any such withdrawal in the Association’s minute books, cause notice of any such 
withdrawal to be hand delivered or sent prepaid by first-class U.S. mail to the mailing address of each 
Owner, and adopt a repayment schedule not to exceed twenty-four (24) months unless the Board 
determines that repayment within twenty-four (24) months would impose an unreasonable burden on the 
Owners.  Payment for major maintenance, repair, or replacement of the Reserve Components out of cycle 
with the Reserve Study projections or not included in the Reserve Study may be made from the Reserve 
Account without meeting the notification or repayment requirements under this Section 3.12(a). 
 
 Section 3.13 Reserve Studies.  The provisions of this Section 3.13 are intended to summarize 
the requirements for reserve studies as provided in RCW 64.38.065-.090, and in the event of any conflict 
with the provisions herein, the statutory provisions shall control.  
 
  (a) Board Determination. Unless (a) there are ten (10) or fewer homes in the 
Association; (b) the Board determines that the Association does not have Significant Assets; (c) the cost 
of a Reserve Study exceeds five percent (5%) of the Association’s annual budget; or (d) the Board 
determines that doing so would impose an unreasonable hardship, the Board shall, cause the Association 
to prepare an initial reserve study (a “Reserve Study”) based upon a visual site inspection conducted by a 
Reserve Study Professional.  The Reserve Study shall comply with the requirements of RCW 64.38.070, 
and shall be updated annually unless doing so would impose an unreasonable hardship.  At least every 
three (3) years, an updated Reserve Study must be prepared and based upon a visual site inspection 
conducted by a Reserve Study Professional. 
 
  (b) Owner Demand.  When more than three (3) years have passed since the date of 
the last Reserve Study prepared by a Reserve Study Professional, the Owners to which at least thirty-five 
percent (35%) of the votes are allocated may demand, in writing, to the Association that the cost of a 
Reserve Study be included in the next budget and that the Reserve Study be prepared by the end of that 
budget year.  The written demand must refer to RCW 64.38.080.  The Board shall, upon receipt of the 
written demand, provide the Owners who make the demand reasonable assurance that the Board will 
include a Reserve Study in the next budget and, if the budget is not rejected by a majority of the Owners, 
will arrange for the completion of a Reserve Study. 
 
 Section 3.14 Limitations on Liability related to Reserve Account and Reserve Studies.  
Monetary damages or any other liability may not be awarded against or imposed upon the Association, its 
officers, the Board, or those persons who may have provided advice or assistance to the Association, its 
officers, or the Board, for failure to:  (a) establish a Reserve Account; (b) have a current Reserve Study 
prepared or updated in accordance with the requirements of Chapter 64.38 RCW and this Declaration; or 
(c) make the required disclosures in accordance with Section 3.2(b) and Chapter 64.38 RCW. 
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 Section 3.15 Failure to Comply Does Not Relieve Owners.  An Owner’s duty to pay for 
Common Expenses is not excused, and a budget ratified by the Owners is not invalidated, because of the 
Association’s failure to comply with the Reserve Study or Reserve Account requirements. 
 
 Section 3.16 Certain Areas Exempt.  The Tracts and all portions of Tract “O” dedicated to 
and accepted by a public authority shall be exempt from assessments by the Association. 
 

ARTICLE 4.  ARCHITECTURAL CONTROL COMMITTEE 

 

 Section 4.1 Architectural Standards.  All improvements within Tract “O” shall comply 
with the standards and procedures set forth in Article 11 (Architectural Standards) of the Master 
Declaration.  
 

ARTICLE 5.  SUBORDINATION OF LIENS 

 

 Section 5.1 Intent of Provisions.  The provisions of this Article 5 apply for the benefit of 
each Mortgagee who lends money for purposes of construction or to secure the payment of the purchase 
price of a Lot. 
 
 Section 5.2 Mortgagee’s Nonliability.  The holder of a Mortgage shall not, by reason of its 
security interest only, be liable for the payment of any assessment or charge, nor for the observance or 
performance of any covenant or restriction, excepting only those enforceable by equitable relief and not 
requiring the payment of money, and except as hereafter provided. 
 
 Section 5.3 Mortgagee’s Rights During Foreclosure.  During foreclosure of a Mortgage, 
including any period of redemption, the holder of the Mortgage may exercise any or all of the rights and 
privileges of the Owner of the encumbered Lot, including but not limited to the right to vote in the 
Association to the exclusion of the Owner’s exercise of such rights and privileges. 
 
 Section 5.4 Mortgagee as Owner.  At such time as a Mortgagee shall become the record 
Owner of the Lot previously encumbered by the Mortgage, the Mortgagee shall be subject to all of the 
terms and conditions of this Declaration, including the obligation to pay for all assessments and charges 
in the same manner as any Owner. 
 
 Section 5.5 Survival of Assessment Obligation.  After the foreclosure of a security interest 
in a Lot, any unpaid assessments shall continue to exist and remain as a personal obligation of the Owner 
against whom the same was levied, and the Association shall use reasonable efforts to collect the same 
from such Owner. 
 
 Section 5.6 Subordination of Assessment Liens.  The liens for assessments provided for in 
this Declaration shall be subordinate to the lien of any first Mortgage or other security interest placed 
upon a Lot as a construction loan security interest or as a purchase price security interest, and the 
Association will, upon demand, execute a written subordination document to confirm such priority.  The 
sale or transfer of any Lot or of any interest therein shall not affect the liens provided for in this 
Declaration except as otherwise specifically provided for herein, and in the case of a transfer of a Lot for 
purposes of realizing a security interest, liens shall arise against the Lot for any assessment payments 
coming due after the date of completion of foreclosure. 
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ARTICLE 6.  USE COVENANTS, CONDITIONS AND RESTRICTIONS 

 

 Section 6.1 Authorized Uses/Conflicts with Master Declaration.  Tract “O” shall be used 
solely for residential purposes and related facilities normally incidental to a residential community.  After 
the Development Period no Lot shall be further subdivided, except as permitted in this Declaration 
without prior approval conferred by Association Action. In the event of a conflict between this 
Declaration and the Master Declaration, the more restrictive shall apply. 
 
 Section 6.2 Leasing Restrictions.  No residence on any Lot may be leased or rented by any 
party for a period of fewer than thirty (30) days, nor shall less than the whole of any Lot be leased or 
rented.  Each lease or rental agreement shall be in writing and shall by its terms provide that it is subject 
in all respects to the provisions of the Governing Documents.  Any failure by a lessee to comply with the 
terms of the Governing Documents shall be a default under the lease, whether or not it is so expressed 
therein.  Other than the foregoing, there is no restriction on the right of any Owner to lease his Lot or 
residence. 
 
 Section 6.3 Animals.  No animals, livestock, or poultry of any kind shall be raised, bred, or 
kept in Tract “O” except as specifically provided herein.  Domesticated dogs, cats, or other conventional 
household pets may be kept if they are not kept, bred, or maintained for any commercial purposes, and all 
animals must be in compliance with applicable codes and regulations.  “Other conventional household 
pets” shall include only traditionally domesticated pets and shall not include any form of poultry (i.e., 
domestic fowl, including but not limited to chickens, turkeys, ducks, and geese) or any exotic pets such as 
large or potentially dangerous reptiles, potentially harmful insects, bees, large birds, wild animals, and 
animals not normally domesticated, all of which are strictly prohibited in Tract “O”.  No domestic pet 
may be kept if its presence or actions constitute a public or private nuisance.  Pets shall be registered, 
licensed, and inoculated from time to time as required by law.  When not confined to the Owner’s Lot, 
pets within Tract “O” shall be leashed and accompanied by a person who shall be responsible for cleaning 
up any animal waste.  No pets shall be tethered to any rope, cord, chain, etc., while outdoors on a Lot 
within Tract “O” for longer than two hours at a time. 
 
 Section 6.4 Commercial Uses.  No commercial enterprise, including itinerant vendors, shall 
be permitted on any Lot; provided, however, that the Association may, by adopting rules and regulations, 
permit specified home occupations to be conducted if allowed by law and if such occupation will not, in 
the reasonable judgment of the Association, cause traffic congestion or other disruption of the Tract “O” 
community; and provided further that no signs or advertising devices of any character shall be permitted. 
 
 Section 6.5 Vehicle Storage.  No storage of goods, vehicles, boats, trailers, trucks, campers, 
recreational vehicles or other equipment or device shall be permitted in open view from any Lot, except 
this shall not exclude temporary (less than forty-eight (48) hours) parking of vehicles on the designated 
driveway areas adjacent to garages on the Lots.  Upon forty-eight (48) hours’ notice to the Owner of an 
improperly parked or stored vehicle, boat, or other equipment, the Association has authority, but shall not 
be obligated, to have removed at the Owner’s expense any such vehicle visible from the street that is 
parked on any Lot, street, or within a Common Area for more than forty-eight (48) hours.  
 
 Section 6.6 Garbage.  All trash shall be placed in sanitary containers that are screened so as 
not to be visible from adjoining Structures or streets or roadways.  No Lot or any portion thereof shall be 
used as a dumping ground for trash or rubbish of any kind.  Yard rakings, dirt and debris resulting from 
landscaping work or Construction shall not be dumped onto adjoining lots or streets or roadways. 
 



- 13 - 
{03459218.DOC;1 } 

 Section 6.7 Utilities Underground.  Except for hoses and the like which are reasonably 
necessary in connection with normal lawn maintenance, no water pipe, sewer pipe, gas pipe, drainage 
pipe, telephone, power, or television cable, or similar transmission line shall be installed or maintained 
above the surface of the ground. 
 
 Section 6.8 Signs.  Except for entrance, street, directional, traffic control, and safety signs, no 
promotional signs or advertising devices of any character shall be posted or displayed in Tract “O”; 
provided, however, that one temporary real estate sign not exceeding six (6) square feet in area may be 
erected upon any Lot or attached to any residence placed upon the market for sale or lease.  Any such 
temporary real estate sign shall be removed promptly following the sale or rental or such Lot or residence. 
 
 Section 6.9 No Obstruction of Easements.  No structure, planting, or other material shall be 
placed or permitted to remain upon the Real Property which may damage or interfere with any easement 
or the installation or maintenance of utilities, or which may unreasonably change, obstruct, or retard 
direction or flow of any drainage channels.  No decorative planting, structure or fence may be maintained 
within an easement area. 
 
 Section 6.10 Antennas and Clotheslines.  No external aerial antenna, free-standing antenna 
towers, satellite reception dishes of any kind or clotheslines shall be permitted in Tract “O”; provided, 
however, satellite dishes of less than twenty-four (24) inches in diameter are permitted provided they are 
located on the rear of the residence or in such location allowed through written consent of the 
Architectural Control Committee.  Satellite dishes greater than twenty-four (24) inches in diameter may 
be allowed through written consent of the Architectural Control Committee. 
 
 Section 6.11 Owners’ Maintenance Responsibilities.  The maintenance, upkeep, and repair 
of individual Lots and homes shall be the sole responsibility of the individual Owners thereof, and in no 
way shall it be the responsibility of the Association, its agents, officers or directors. Owners shall 
maintain their Lots and homes in good repair and in a clean, sightly, and sanitary condition at all times.  
Without limitation as to the foregoing, each Owner shall be obligated to keep his Lot and home in a clean, 
sightly and sanitary condition and maintain the landscaping on his Lot in a healthy and attractive state and 
in a manner comparable to that on the other Lots in Tract “O”.  No storage of firewood shall be permitted 
in front yards.  After thirty (30) days’ written notice to an Owner from the Association of such Owner’s 
failure to so maintain his home or Lot, and after approval by a two-thirds (2/3) majority vote by the 
Board, the Association shall have the right, through its agents and employees, to enter upon any Lot 
which has been found to violate the foregoing standards in order to restore the home or Lot to such 
standards.  The cost of such work shall be a special assessment on such Owner and his Lot only. 
 
 Section 6.12 [Intentionally Deleted]. 
 
 Section 6.13 Nuisances Prohibited.  No noxious or offensive activity shall be conducted in 
any portion of Tract “O”, nor shall anything be done or maintained therein in derogation or violation of 
the laws of the State of Washington or any other applicable governmental entity.  Nothing shall be done 
or maintained on any portion of Tract “O” which may be or become an annoyance or nuisance to the 
neighborhood or detract from the value of the Tract “O” community.  The Association shall determine by 
Association Action whether any given use of a Lot unreasonably interferes with the rights of the other 
Owners to the use and enjoyment of their respective Lots or of the Common Areas, and such 
determination shall be final and conclusive. 
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 Section 6.14 Preservation of Landscaping.  No party subject to the terms of this Declaration 
or his/her/their agents, employees or guests shall destroy or otherwise materially adversely impact 
landscaping on Common Areas and/or dedicated Tracts, or as otherwise governed by applicable laws, 
codes and regulations. 
 
 Section 6.15 Temporary Structures.  No Structure or improvement of a temporary character, 
including without limitation a trailer, tent, shack, garage, barn, or other outbuilding shall be installed, 
placed or used an any Lot as a dwelling or residence, either temporarily or permanently. 
 
 Section 6.16 Window Coverings.  Curtains, drapes, blinds or valances shall be installed on all 
windows within ninety (90) days of occupancy of a residence on a Lot.  No newspapers, bed sheets or 
other makeshift window coverings shall be visible from the exterior of the residence. 
 
 Section 6.17 Fences.  All fences not installed by Declarant shall conform to the fence detail 
attached as Exhibit B, as may be modified by the Architectural Control Committee from time to time, 
unless otherwise authorized by the Board.  Any fences that are stained must be stained with Sherwin 
Williams Superdeck® Exterior Oil-Based Transparent Cedar Tone Stain (Product #SD2Y00001) unless 
otherwise approved by the Architectural Control Committee.  Unless otherwise authorized by the Board, 
no fence, wall hedge or mass planting over three feet in height, other than foundation planting, shall be 
permitted to extend nearer to any street than the minimum setback line; however, nothing shall prevent 
erection of a necessary retaining wall, the top of which does not extend more than two feet above the 
finished grade at the back of said retaining wall. 
 
 Section 6.18 Lot Size Restriction.  No Lot or portion of a Lot in the Plat shall be divided and 
sold or resold or ownership changed or transferred, whereby the ownership of any portion of Tract “O” 
shall be less than the area required for the use district in which located. 
 
 Section 6.19 Vehicular Access Restriction.  Access to Lots shall be from roads internal to the 
Final Plat.  
 
 Section 6.20 Damage.  Any damage to streets, Plat improvements, entry structure, fences, 
landscaping, mailboxes, lights and lighting standards by Lot Owners, their children, contractors, agents, 
visitors, friends, relatives or service personnel shall be repaired and restored to like new condition by such 
Owner within twelve (12) days from the occurrence of such damage.  After thirty (30) days’ written notice 
to an Owner from the Association of such Owner’s failure to so repair, and after approval by a two-thirds 
(2/3) majority vote by the Board, the Association shall have the right, through its agents and employees, 
to make such repairs on behalf of such Owner.  The cost of such work shall be a special assessment on 
such Owner and his Lot only. 
 
 Section 6.21 Unsightly Conditions.  No unsightly conditions shall be permitted to exist on any 
Lot. Unsightly conditions shall include, without limitation, improperly maintained landscaping; publicly 
visible storage of firewood; publicly visible storage of boats, trailers or motor homes, manufactured homes, 
recreational vehicles, or disabled vehicles of any kind whatsoever; laundry hanging or exposed in view for 
drying; litter, trash, junk or other debris; inappropriate, broken or damaged furniture or plants; non-decorative 
gear, equipment, cans, bottles, ladders, trash barrels and other such items; and no awnings, air conditioning 
units, heat pumps or other projections shall be placed on the exterior walls of any housing unit unless prior 
written approval shall have been obtained from the Architectural Control Committee. This Section 6.21 shall 
not apply to Lots owned by Declarant during the Development Period.  
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 Section 6.22 Shared Driveways.  Unless otherwise provided herein, all shared driveway areas 
shown on the Final Plat, whether provided as easements or tracts, shall be used only for pedestrian and 
vehicular ingress and egress.  Unless otherwise agreed upon by all Lot Owners benefitting from or burdened 
by the shared driveway area, parking, the construction or maintenance of improvements, and the storage of 
personal property shall be prohibited in such shared driveway areas.  
 

ARTICLE 7.  COMMON AREAS 

 

 Section 7.1 Title to Common Areas.  All Common Areas were dedicated in accordance with 
the terms of the Final Plat upon recording of the Final Plat.  Every Common Area shall be subject to an 
easement of common use and enjoyment in favor of the Association and every Owner, their heirs, 
successors, and assigns, in accordance with the terms and conditions of the Governing Documents and the 
Final Plat. 
 
 Section 7.2 Maintenance of Common Areas.  The Association shall maintain, repair, 
replace, improve, and otherwise manage all of the Common Areas so as to keep them in good repair and 
condition and shall conduct such additional maintenance, repair, replacement, construction, or 
reconstruction as may be determined pursuant to Association Action.  The Association shall take any 
action necessary or appropriate to the maintenance and upkeep of the Common Areas and improvements 
thereon. 
 
 Section 7.3 Monument and Landscaping Maintenance and Easements.  The Association 
shall be responsible for maintaining any Tract “O” monument signage and shall be responsible for 
maintaining any landscaping in Common Areas, including but not limited to planter strips, in accordance 
with the terms of the Final Plat and all applicable laws, codes and regulations. 

 
ARTICLE 8.  CERTAIN GRANTS, EASEMENTS, COVENANTS AND RESTRICTIONS 

 

 Section 8.1  Tracts A and B.  Tracts A and B are open space and utility tracts. Upon 
recordation of the Final Plat, Tracts A and B were conveyed to the Association for ownership and 
maintenance purposes.  
 

 Section 8.2 Common Walls. 

 

(a) General.  The Common Wall built as part of the original construction of Tract 
“O” is intended to serve as a Common Wall for the dwelling units on the Common Wall Adjoining Lots. 
To the extent not inconsistent with this Declaration, the general rules of law regarding common walls or 
“party walls” and liability for property damage due to negligent or willful acts or omissions shall apply. 
The ownership of each Common Wall shall be divided between the Owners of the Common Wall 
Adjoining Lots so that each Owner owns to the center of the wall irrespective of whether the center of the 
wall is located exactly on the boundary line of that Owner’s Lot. 

 
(b) Structural  Support.  Neither Declarant nor any Owner will take any action which 

will lessen or impair the structural support and integrity of the Common Wall. 
 
(c) Use.  Each Common Wall Adjoining Lot Owner shall have the right to joint use 

of the Common Wall with the other Owner of the other Common Wall Adjoining Lot.  The use of the 
Common Wall by each such Owner shall be limited to the portion of the Common Wall inside the 
Building on such Owner’s Lot, and shall not interfere with the use of the Common Wall by the Other 
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Common Wall Adjoining Lot Owner. Except as otherwise expressly permitted in this Declaration, no 
windows, chimney flues, or openings of any type may be made in the Common Wall, and no Owner may 
undertake or permit any act which impacts or impairs the use of the Common Wall by the home on the 
other Common Wall Adjoining Lot. 

 
(d) Repair and Maintenance.  Except as otherwise provided in this Declaration, the 

Owners of Common Wall Adjoining Lots shall share equally the cost of all maintenance and repair of the 
Common Wall associated with such Owners’ Lots, except that any Owner who causes damage to a 
Common Wall shall be solely responsible for the cost of repairing such damage.  If a Common Wall is 
damaged or destroyed by fire or other casualty or other cause, the Owners of the Common Wall 
Adjoining Lots shall, except as otherwise provided in this Declaration, equally share the cost to repair or 
reconstruct the Common Wall.  The Owner of each Common Wall Adjoining Lot shall maintain that 
portion of the Building existing on such Owner’s Lot and take all other steps reasonably necessary to 
protect the Common Wall from damage or deterioration from any cause, whether sudden or cumulative, 
including but not limited to the following: water or moisture intrusion, damage from weather conditions, 
dry rot and infestation by vermin or insects. 

 
(d) Access to and Modification of Common Wall.  The Owner of each Common 

Wall Adjoining Lot shall have the right to expose and gain access to the interior of the Common Wall 
only for purposes necessary for maintaining, repairing, restoring, reconstructing, rebuilding and altering 
(performing “Work”) on that portion of the Building existing on such Owner’s Lot, or any component of 
that Common Wall, subject to the following provisions, conditions and requirements: 

 
(i) Except as otherwise established in this Declaration, all Work shall be 

done by licensed, bonded, and insured contractors, at the sole cost and responsibility of the Owner 
exposing the interior of the Common Wall (the “Opening Owner”). No Opening Owner may do any Work 
that will cause any lien to be imposed on the Lot of the other Common Wall Adjoining Lot Owner. 

 
(ii) Except in the event of emergency, the Opening Owner shall give the 

other Owner (i.e., the Owner of the adjacent Common Wall Adjoining Lot) at least forty-eight (48) hours 
written notice of any proposed entry to the Common Wall, with a description of the Work to be 
undertaken therein.  In the event of emergency, notice of such entry shall be given as soon as reasonably 
possible. 

 
(iii) No Work may in any way negatively affect the other Common Wall 

Adjoining Lot by removing soundproofing or insulation, altering its utility service, or in any other 
manner. 

 
(iv)  No Work may in any way impair the structural integrity or functioning of 

the Common Wall, and no Opening Owner may make any penetration or opening of the Common Wall 
on the other Owner’s side for any reason. 

 
(v) The Opening Owner shall be responsible for all damage, expense, cost 

and loss in any way arising out of and/or related to the Work. 
 

(e) Hold Harmless. Each Owner of a Common Wall Adjoining Lot (the 
“Indemnifying Owner”) shall indemnify and hold harmless the Owner of the other Common Wall 
Adjoining Lot from and against any and all liability, suits, damages, costs and expenses (including 
attorney’s fees) in any way arising out of any lien or claim of lien asserted and/or filed related to any 
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repair, maintenance, reconstruction, alteration or restoration for which the Indemnifying Owner is 
responsible under this Declaration or applicable general rules of law. 

 
(f) Destruction by Fire or Other Casualty.  If all or any portion of the Common Wall 

is destroyed or damaged by fire or other casualty, any Owner who has the use of the Common Wall may 
restore it, and the other Owner who makes use of the Common Wall shall contribute one-half of the cost 
of restoration thereof without prejudice, however, to the right of any Owner to call for a larger 
contribution from the other Owner under any rule of law regarding liability for negligent or willful acts or 
omissions. 

 
(g) Fault or Negligence by Owner.  Notwithstanding any other provision of this 

Declaration, if the need for maintenance, repair, replacement, restoration and/or reconstruction of a 
Common Wall results from the intentional acts or negligence of an Owner or an occupant of that Owner’s 
Lot, or the licensee or invitee of that Owner or occupant, then that Owner shall promptly maintain, repair, 
replace, restore and/or reconstruct the Common Wall and is solely responsible for all costs and damages 
related to and/or arising out of that intentional act or negligence. 

 
(h) Right to Contribution Runs with Land.  The right of any Common Wall 

Adjoining Lot Owner to contribution from any other Owner under this Section 8.2 shall be appurtenant to 
the land and shall pass to such Owner’s successors in title. 

 
(i)  Disputes.  In the event of any dispute arising concerning a Common Wall or 

under the provisions of this Section 8.2, such dispute shall be subject to the dispute resolution procedures 
set forth in Article XVI of the Master Declaration. 
 

 Section 8.3 Joint Use/Maintenance Agreement.   
 
(a) Each Owner is responsible for the maintenance, repair and well-keeping of such 

Owner’s Lot in accordance with Section 6.11 herein.  
 
(b)  Each roof shall be cared for and maintained by the Owner(s) of the Lot upon 

which the roof is located. Any repair or replacement of a roof will be with materials of a similar type, 
quality and color of the original roof. The cost of such repair is the sole responsibility of the individual 
property Owner(s) making the roof repair or replacement. However, in the event of a total roof 
replacement for a Building that exists on more than one Lot, the costs will be shared equitably between 
such Lot Owner(s) in proportion with each Owner’s area of roof on that Building. Such a roof 
replacement will be required every 25 years (or as warranted by the roofing material manufacturer) unless 
delayed by mutual agreement of the Owner(s) of that Building. 

 
(c) All wall, siding and exterior trim shall be cared for and maintained by the 

Owner(s) of the Lot. In the event a property Owner intends to repair or replace any portion of the exterior 
of a Common Wall, it is hereby agreed that the materials will be similar in type, quality and color of the 
original walls, siding and exterior trim. The cost of such repair or replacement is the sole responsibility of 
the Owner(s) making the repair or replacement. However, in the event of a total wall, siding and/or 
exterior trim replacement for a Building that exists on more than one Lot, costs will be shared equitably 
between such Lot Owner(s) in proportion with each Owner’s area of walls, siding and exterior trim on 
that Building. 
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ARTICLE 9.  INSURANCE; CASUALTY LOSSES; CONDEMNATION 

 

 Section 9.1 Insurance Coverage.  The Association shall, subject to change by Association 
Actions, maintain at all times as an Association expense a policy or policies and bonds written by 
companies licensed to do business in Washington providing: 
 
  (a) Insurance against loss or damage by fire and other hazards covered by the 
standard extended coverage endorsement in an amount as near as practicable to the full insurable 
replacement value (without deduction for depreciation) of the Common Areas, with the Association 
named as insured as trustee for the benefit of Owners and Mortgagees as their interests appear. 
 
  (b) General comprehensive liability insurance with a combined single limit of 
$1,000,000 insuring the Association, the Owners, and Declarant against any liability to the public or to 
the Owners and their guests, invitees, licensees, or tenants, incident to the ownership or use of the 
Common Areas. 
 
  (c) Worker’s compensation insurance to the extent required by applicable laws. 
 
  (d) Such other insurance as the Association deems advisable; provided, that 
notwithstanding any other provisions herein, the Association shall continuously maintain in effect 
casualty, flood, and liability insurance and a fidelity bond meeting the insurance and fidelity bond 
requirements for similar projects established by Federal National Mortgage Association, Governmental 
National Mortgage Association, Federal Home Loan Mortgage Corporation, Federal Housing Authority, 
and Veterans Administration, so long as any of them is a Mortgagee or Owner, except to the extent such 
coverage is not available or has been waived in writing by such agencies. 
 
 Section 9.2 Casualty Losses.  In the event of substantial damage to or destruction of any of 
the Common Areas, the Association shall give prompt written notice of such damage or destruction to the 
Owners and to the holders of all First Mortgages.  Insurance proceeds for damage or destruction to any 
part of the Common Areas shall be paid to the Association as a trustee for the Owners, or its authorized 
representative, including an insurance trustee, which shall segregate such proceeds from other funds of 
the Association. 
 
 Section 9.3 Condemnation.  In the event any part of the Common Areas is made the subject 
matter of any condemnation or eminent domain proceeding, or is otherwise sought to be acquired by any 
condemning authority, the Association shall give prompt notice of any such proceeding or proposed 
acquisition to the Owners and to the holders of all First Mortgages who have requested from the 
Association notification of any such proceeding or proposed acquisition.  All compensation, damages, or 
other proceeds therefrom, shall be payable to the Association. 
 

ARTICLE 10.  ENFORCEMENT 

 

 Section 10.1 Right to Enforce.  The Association, Declarant, or any Owner shall have the right 
to enforce, by any appropriate proceeding at law or in equity, all covenants, conditions, restrictions, 
reservations, liens, and charges now or hereafter imposed by the provisions of this Declaration. 
 
 Section 10.2 Remedies Cumulative.  Remedies provided by this Declaration are in addition 
to, cumulative with, and are not in lieu of, other remedies provided by law.  There shall be, and there is 
hereby created, a conclusive presumption that any breach or attempted breach of the covenants, 
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conditions, and restrictions herein cannot be adequately remedied by an action at law or exclusively by 
recovery of damages. 
 
 Section 10.3 Covenants Running with the Land.  The covenants, conditions, restrictions, 
liens, easements, enjoyment rights, and other provisions contained herein are intended to and shall run 
with the land and shall be binding upon all persons purchasing, leasing, subleasing, or otherwise 
occupying any portion of the Real Property, their heirs, executors, administrators, successors, grantees, 
and assigns.  All instruments granting or conveying any interest in any Lot shall be subject to this 
Declaration. 
 

ARTICLE 11.  AMENDMENT AND REVOCATION 

 

 Section 11.1 Amendment by Declarant or Association.  Declarant may, on its sole signature, 
during the Development Period, amend this Declaration.  This Declaration may also be amended at any 
time by an instrument executed by the Association for and on behalf of the Owners, provided, however, 
that such amendments shall have received the prior approval of a vote of the Owners having sixty percent 
(60%) of the total outstanding votes in the Association; and provided, further, that no such amendment 
shall be valid during the Development Period without the prior written consent of the Declarant.  
Notwithstanding any of the foregoing, the prior written approval of fifty-one percent (51%) of all 
Mortgagees who have requested from the Association notification of amendments shall be required for 
any material amendment to the Declaration or the Association’s Bylaws of any of the following:  voting 
rights; assessments, assessment liens, and subordination of such liens; reserves for maintenance, repair, 
and replacement of Common Areas; insurance or fidelity bonds; responsibility for maintenance and 
repair; reallocation of interest in the Common Areas; leasing of Lots other than as set forth herein; 
imposition of any restrictions on the right of an Owner to sell or transfer his Lot; a decision by the 
Association to establish self-management when professional management had been required previously 
by an eligible Mortgagee; any action to terminate the legal status of the Association after substantial 
destruction or condemnation occurs; or any provisions which are for the express benefit of Mortgagees or 
eligible insurers or guarantors of First Mortgages. 
 
 Section 11.2 Effective Date.  Amendments shall take effect only upon recording in the official 
real property records of Pierce County, Washington. 
 

ARTICLE 12.  GENERAL PROVISIONS 

 

 Section 12.1 Taxes.  Each Owner shall pay without abatement, deduction, or offset, all real 
and personal property taxes, general and special assessments, including local improvement assessments, 
and other charges of every description levied on or assessed against his Lot, or personal property located 
on or in the Lot.  The Association shall likewise pay without abatement, deduction, or offset, all of the 
foregoing taxes, assessments, and charges levied or assessed against the Common Areas. 
 
 Section 12.2 Non-Waiver.  No waiver of any breach of this Declaration or failure to enforce 
any covenant of this Declaration shall constitute a waiver of any other breach, whether of the same or any 
other covenant, condition, or restriction. 
 
 Section 12.3 Attorneys’ Fees.  In the event of a suit or action to enforce any provision of this 
Declaration or to collect any money due hereunder or to foreclose a lien, the unsuccessful party in such 
suit or action shall pay to the prevailing party all costs and expenses, including title reports, and all 
attorney’s fees that the prevailing party has incurred in connection with the suit or action, in such amounts 
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as the court may deem to be reasonable therein, and also including all costs, expenses, and attorneys’ fees 
incurred in connection with any appeal from the decision of a trial court or any intermediate appellate 
court. 
 
 Section 12.4 No Abandonment of Obligation.  No Owner, through his non-use of any 
Common Area, or by abandonment of his Lot, may avoid or diminish the burdens or obligations imposed 
by this Declaration. 
 
 Section 12.5 Captions.  The captions of the various articles, sections and paragraphs of this 
Declaration are for convenience of use and reference only and do not define, limit, augment, or describe 
the scope, content or intent of this Declaration or any parts of this Declaration. 
 
 Section 12.6 Severability.  Invalidation of any one of these covenants, conditions, restrictions, 
easements, or provisions by judgment or court order shall in no way affect any other of the same, all of 
which shall remain in full force and effect. 
 
 Section 12.7 Notices.  All notices, demands, or other communications (“Notices”) permitted 
or required to be given by this Declaration shall be in writing and, if mailed postage prepaid by certified 
or registered mail, return receipt requested, shall be deemed given three days after the date of mailing 
thereof, or on the date of actual receipt, if sooner; otherwise, Notices shall be deemed given on the date of 
actual receipt.  Notice to any Owner may be given at any Lot owned by such Owner; provided, however, 
that an Owner may from time to time by Notice to the Association designate such other place or places or 
individuals for the receipt of future Notices.  If there is more than one Owner of a Lot, Notice to any one 
such Owner shall be sufficient.  The address of Declarant and of the Association shall be given to each 
Owner at or before the time he becomes an Owner.  If the address of Declarant or the Association shall be 
changed, Notice shall be given to all Owners. 
 
 Section 12.8 Indemnification.  The Association shall indemnify every officer and director 
authorized to act on behalf of the Association by the Board or by this Declaration against any and all 
expenses, including counsel fees, reasonably incurred by, or imposed upon, any officer and director in 
connection with any action, suit or proceeding if approved by the then Board to which he or she may be a 
party by reason of being or having been an officer and director.  The officers and directors shall not be 
liable for any mistakes of judgment, negligent or otherwise, except for their own individual willful 
misfeasance, malfeasance, misconduct, or bad faith.  The officers and directors shall have no personal 
liability with respect to any contract or other commitment made by them, in good faith, on behalf of the 
Association (except to the extent that such officers and directors may also be members of the 
Association), and the Association shall indemnify and forever hold each officer and director free and 
harmless against any and all liability to others on account of any such contract or commitment.  The 
Association shall, as a Common Expense, maintain adequate general liability and officers’ and directors’ 
liability insurance to fund this obligation. 
 
 Section 12.9 Applicable Law.  This Declaration shall be construed in all respects under the 
laws of the State of Washington. 
 
 

[SIGNATURE ON NEXT PAGE] 
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 IN WITNESS WHEREOF, the undersigned Declarant has executed this Declaration the day and 
year first above written. 
 
 

LENNAR NORTHWEST INC., a Delaware 
corporation 

 
 
 
  
By: _________________________ 
Its: _________________________ 

 
 
 
STATE OF WASHINGTON ) 
 )  ss. 
COUNTY OF KING ) 
 
 On this day personally appeared before me __________________, to me known to be the 
________________ of Lennar Northwest Inc., the Delaware corporation that executed the within and 
foregoing instrument, and acknowledged the said instrument to be the free and voluntary act and deed of 
said corporation, for the uses and purposes therein mentioned, and on oath stated that he is authorized to 
execute said instrument and that the corporate seal affixed, if any, is the seal of said corporation. 
 
 
 GIVEN under my hand and official seal this _____ day of ___________________, 2018. 
 
 

  
NOTARY PUBLIC in and for the 
State of Washington, residing 
at  . 
My commission expires  . 
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Exhibit A 

 
TRACT O, HOFFMAN HILL DIVISION 5 PHASE 2 (VILLAGE IV), ACCORDING TO THE PLAT 
THEREOF RECORDED OCTOBER 2008 UNDER RECORDING NO. 200810095003, IN PIERCE 
COUNTY, WASHINGTON 
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Exhibit B 

 

Fence Detail 
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PRELIMINARY PLAT- 1 

CAO VARIANCE - 1

BEFORE THE HEARING EXAMINER FOR THE CITY OF DUPONT 

RE:  Hoffman Hill Division 5 Phase 1 

Tract O 

Preliminary Plat 

SUB 15-01 

S

U

 

 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND FINAL DECISION 

SUMMARY 

The applicant has requested preliminary plat approval for the division of the 3.6-acres of Tract O of 

Hoffman Hill Division 5 Phase 1 into 28 residential lots for fourteen townhome buildings with each 

building composed of two zero lot line dwelling units.  The preliminary plat application is approved 

subject to conditions.  This preliminary plat application raises the same side yard and front yard setback 

issues raised in the Hoffman Hill Division 5 Phase 1 Tract I preliminary plat application, SUB 14-02.  

The summary of those issues in the Summary Section of the hearing examiner decision for SUB 14-02 

and the Conclusions of Law addressing the setback issues, specifically Conclusions of Law No. 5 and 6 

of the examiner decision for SUB 14-02, are adopted by this reference as if set forth in full.   

TESTIMONY 

[This summary is only provided for the convenience of the reader, to provide an understanding of the 

testimony presented at the hearing.  The summary of testimony is not to be construed as containing any 

findings of fact or conclusions of law, or as indicating what information the examiner found pertinent 

or significant.] 

At the beginning of the hearing, the hearing examiner incorporated by reference all verbal argument 

and testimony made by the parties regarding front and side yard requirements in the hearing for the 

Hoffman Hill Division 5 Phase 1 Tract I preliminary plat application. 

Attachment 1k - Tract O Preliminary Plat 
Hearing Examiners Findings of Fact issued 
September 1, 2017
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PRELIMINARY PLAT- 2 

 

 

CAO VARIANCE - 2 
 

 
 

 

Lisa Klein, contract planner for the City of Dupont, summarized the staff report.  Ms. Klein noted that 

one neighbor had submitted a letter expressing concern over the density of development.  Ms. Klein 

had a couple phone conversations with the neighbor and was able to clarify what was authorized by the 

zoning for the project site.  Ms. Klein identified a couple typographical errors in the staff report.  

Condition No. 4 should identify design review as Type II, not Type I review.  In Section A4b, the 

minimum rear setbacks should be identified as 15 feet as measured from the property line, not the center 

line of the alley.  Ms. Klein clarified that on the discussion in the Tract I review regarding Tract J 

setbacks, that plat has received preliminary plat approval but has not yet been developed.   

 

Ivana Halvorsen, applicant representative from Barghausen Consulting Engineers, noted that the 

proposal has two tracts – one for access and utilities and the other for open space and utilities.  All of 

the lots will front Hoffman Hill Boulevard.   

 

Randall Olsen, applicant’s attorney, noted that the applicant isn’t proposing a zero lot line project.   

 

Brian Nguyen, applicant  representative, requested clarification on whether the cultural resource survey 

requested by the Nisqually Tribe was limited to Tract I or whether it also encompassed Tract O.  Jeff 

Wilson, Dupont community development director, responded that the survey was only required for 

Tract I.  Mr. Nguyen noted that the development of Tract O presented a good opportunity for the 

contract purchaser of the property to bring its high quality development to the City of Dupont, which 

has very limited property left that can still be developed.   

 

 

EXHIBITS 
 

The eleven documents identified under “Summary of Record” in the staff report were admitted as 

Exhibits 1-11 during the hearing.  The following documents were also admitted: 

 

Exhibit 12 Staff Report 

Exhibit 13 April 11, 2017 letter from Randall Olson addressing front yard setbacks 

Exhibit 14 April 11, 2017 letter from Randall Olson addressing side yard setbacks 

Exhibit 15 August 10, 2017 Updated MDNS 

Exhibit 16 Tacoma/Pierce County Health Department letter 

Exhibit 17 Google Map aerial of Tracts, I, O and J 

 

 

FINDINGS OF FACT 
 

Procedural: 

1. Applicant.  The applicant is NoJack4 LLC, Seattle, WA. 
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PRELIMINARY PLAT- 3 

 

 

CAO VARIANCE - 3 
 

 
 

 

2. Hearing.   A hearing was held on the subject applications on August 11, 2017 in the City of 

Dupont City Council Chambers.  The hearing was left open through August 23, 2017 for submissions 

evidencing past City interpretations of setback regulations.   

 

3. Project Description.  The applicant has requested preliminary plat approval for the division of 

the 3.6-acres of Tract O of Hoffman Hill Division 5 Phase 1 into 28 residential lots for fourteen 

townhome buildings with each building composed of two zero lot line dwelling units.   

 

4. Adequacy of Infrastructure/Public Services.  The project will be served by adequate and 

appropriate infrastructure and public services as follows: 

 

A. Water and Sewer Service.  The proposal provides for adequate water and sewer 

infrastructure.  The City of DuPont’s water utility will serve the proposed plat.   A certificate 

of water availability has been issued for the proposal.  See Certificate of Water Availability, 

Ex. 1(g).  The Pierce County Public Works and Utilities Department will provide sewer 

service to the proposal.   

 

B. Police and Fire Protection.  The proposal will be served by adequate police and fire 

protection.  Staff have reviewed the proposal and cited no concerns over police resources 

or public safety issues related to the proposal.  The proposed plat is served by the DuPont 

Fire Department     The Fire Department submitted comments regarding review of the 

preliminary plat application, Ex. 10, which have been incorporated into the recommended 

conditions of approval.  The Fire Department recommends approval with the conditions.    

Impacts to fire resources are addressed by the payment of fire impact fees, due at the time 

of building permit issuance pursuant to DMC 26.05.050.  

 

C. Drainage.  The proposal provides for adequate drainage facilities.  A drainage system has 

already been approved and constructed as part of prior stages of Hoffman Hills development 

to collect and treat stormwater runoff from the project site.  Stormwater runoff on the 

proposed plat will be less than anticipated in the design of the stormwater facilities that 

serve the site.  The proposed plat is required to convey onsite stormwater to the City’s 

existing facilities, which are large enough to receive same.  Final review and approval of 

the plat’s conveyance system, which is at the owner’s cost, shall occur following submittal 

of plat construction documents.  See drainage compliance memo dated October 14, 2014, 

Ex. 1(e).   

 

D. Parks/Open Space.    The proposal provides for adequate parks and open space.  The Director 

of Community Development has found the proposal to be compliant with applicable park, 

recreation and open space requirements.  All parks necessary to serve the subject 

development were constructed with the underlying plat of Hoffman Hill Division 5, Phase 1.   
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E. Transportation.  The proposal provides for adequate traffic infrastructure. Traffic 

infrastructure has already been constructed to accommodate the traffic impacts of the project 

as part of Hoffmann Hills Village IV, Division 5 preliminary plat approval.  The applicant’s 

traffic engineer, Don Dawes, determined that the trip generation of the proposal will be less 

than that anticipated for the Division 5 traffic infrastructure improvements.  See Ex. 1(f).  The 

proposal has also been reviewed by the City Engineer, who has determined that the proposal 

is consistent with all applicable standards for city roads, streets, access, circulation, 

transportation concurrency and the like.    

F. Schools.  The proposal provides for adequate schools.  The previous DuPont SEPA decision 

for the same parcel, File No. SEPA 08-06, references an email dated July 17, 2008, from 

Quadrant Corporation which mitigates all school impacts for 80 multifamily units on the 

three multifamily tracts, Tract I, J and 0 of Hoffman Hill Division 5 Phase 1 plat via their 

School Funding Certificates account with the Steilacoom Historical School District.  As 

such, all school impacts from the proposed development have been mitigated.  Safe walking 

conditions for students who only walk to and from school are provided by existing 

sidewalks. 

 

5. Adverse Impacts.  There are no significant adverse impacts associated with the proposal.  The 

site is flat, cleared and contains no critical areas.  The site is vacant with a 10% slope and has been 

graded as part of the Hoffman Hills project.  There are no wetlands, streams or other waterbodies on 

site.  The project isn’t located in a floodplain.  The proposal is fully compatible with surrounding uses.  

The property is surrounded on all sides with residentially zoned and developed property except that 

property to the east is vacant and has been approved for townhome development  An updated mitigated 

determination of non-significance (“MDNS”) was issued for the project on August 10, 2017 under the 

State Environmental Policy Act (“SEPA”).    The MDNS mitigates all significant environmental 

impacts created by the proposal, most notably including several mitigation measures requiring actions 

necessary to ensure there are not hazardous substances in the soils of the project.   

 

CONCLUSIONS OF LAW 

 
1. Authority.  DMC 25.175.010 classifies preliminary plat applications as Type III permits. DMC 

25.175.010(2)(b) provides that the hearing examiner shall hold a hearing and issue a final decision for 

Type III permit applications.   

 

2. Zoning/Comprehensive Plan Designations. The City of DuPont Comprehensive Plan designates 

the subject property as located within the Residential-12 District in the Hoffman Hill Village.  The 

Zoning Map designation is R-12. 

3. Review Criteria.  DMC 24.03.050(a) and 24.03.060(b) govern the criteria for subdivision review. 

Applicable criteria are quoted below in italics and applied through associated conclusions of law 
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DMC 24.03.050(a):   The Examiner shall review all proposed preliminary plats and shall take such 

action thereon as to assure conformance of the proposed subdivision to the general purposes of the 

comprehensive plan and to planning standards and specifications as adopted by the City. 

 

4. Conformance to Comprehensive Plan and Planning Regulations.  The proposal is consistent 

with the City’s comprehensive plan and planning standards for the reasons identified in Sections 3 and 

4 of the staff report, excluding the staff report analysis of disputed front and side-yard requirements, 

addressed separately in Conclusions of Law No. 5 and 6, incorporated  by this reference and adopted 

for this Decision as if set forth in full from the final hearing examiner decision for the Hoffman Hill 

Division 5 Phase 1 Tract I preliminary plat application, SUB 14-02 

 

 

 

DMC 24.03.060(b)(1):   A proposed subdivision and dedication shall not be approved unless the 

Examiner makes written findings that: 

 

(1) Appropriate provisions are made for the public health, safety, and general welfare for open spaces, 

drainageways, streets, alleys, other public ways, transit stops, potable water supplies, sanitary wastes, 

parks and recreation, playgrounds, schools and school grounds and all other relevant facts, including 

sidewalks and other planning features that assure safe walking conditions for students who walk to and 

from school; and 

 

DMC 24.03.060(b)(2):  The public use and interest will be served by the platting of such subdivision 

and dedication.  If the Examiner finds that the proposed subdivision and dedication make such 

appropriate provisions and that the public use and interest will be served, then the Examiner shall 

approve the proposed subdivision and dedication.  

 

5. Appropriate Provision for Infrastructure.  The proposal provides for appropriate infrastructure 

for the reasons identified in Finding of Fact No. 4. 

 

6. Proposal is in Public Use and Interest and Consistent with Public Health, Safety and Welfare.  

The proposal makes appropriate provision for the public health, safety and welfare and is in the public 

use and interest because it provides for appropriate infrastructure as determined in Finding of Fact No. 

4 while also not creating any significant adverse impacts as determined in Finding of Fact No. 5.  

 

 

DECISION 

 

The preliminary plat application meets all applicable criteria for the reasons identified in the 

Conclusions of Law above and is approved, subject to the following conditions of approval:   
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1. The city issued a SEPA Mitigated Determination of Non-significance.  All mitigation measures 
are incorporated herein by reference as conditions of approval. 

2. A sign permit is required if a neighborhood identification sign is proposed. 
3. The project will demonstrate compliance with geotechnical recommendations. 

 
Prior to Application of Any Site Development Permits 
 

4. Site Plan Review and Type II Design Review and approval is required pursuant to DMC 
25.65.010(2). 

5. The side lot lines for Lots 1 and 28 that is adjacent to Swan Loop shall be 10 feet in accordance 
with DMC 25.20.040(4)(a). 

6. Landscape and irrigation plans are required with the civil construction permit.  The applicant 
will be required to demonstrate compliance with the water conservation regulations in DMC 
25.90.040 at the time of Site Plan Review approval. 

7. Fire flow requirements and on-site hydrant adequacy will be determined by the DuPont Fire 
Chief or designee as the project design is submitted. 

8. Drainage ways: Stormwater runoff on the proposed plat will be less than originally anticipated 
when the original Hoffman Hill Division 5 stormwater facilities were designed and constructed.  
The proposed plat is required to convey onsite stormwater to the City’s existing facilities, which 
are large enough to receive same.  Final review and approval of the plat’s conveyance system, 
which is at the owner’s cost, shall occur following submittal of plat construction documents. See 
drainage compliance memo dated October 14, 2014 (Attachment 1e). 

9. Curb ramps on adjacent streets are required to be upgraded to current ADA Standards. 
 

Prior to issuance of a Building Permit 
10. The structures must be designed to meet the requirements of the building construction codes in 

effect at that time.  The following codes are currently enforced by the City of DuPont:  the 2015 
International Building Code, the 2015 International Residential Code, the 2015 International Fire 
Code, the 2015 International Mechanical Code, the 2015 International Fuel Gas Code, the 2015 
Uniform Plumbing Code (each as amended and adopted by the State of Washington); and the 
2015 Washington State Energy Code. 

11. The project must receive all land use and civil construction approvals prior to issuance of 
building permits. 

12. Prior to issuance of building permits for the structures, the applicant shall provide a copy of 
Pierce County Sewer Service Permit for each lot, for city record. 

13. Provisions for collection and removal of drainage at the property lines and elevation changes 
must be incorporated into the design.  (Note: the provisions of the IRC pertaining to site drainage 
away from the structure foundations must also be met in the design.) 

14. Access to existing utility easements is to be maintained or provided with the building design. 
 

Prior to Certificate of Occupancy 
15. Prior to final approval of the project, as-builts and Geographic information System (GIS) 

documentation will be required, in accordance with City of DuPont Municipal Code Chapter 
24.09 and Ordinance No. 97-559. 
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16. Prior to Fire Department approval for occupancy, an automatic fire sprinkler system shall be 
installed.  The system shall comply with NFPA 13D Standard for Automatic Fire Sprinkler 
Systems.  Three (3) sets of plans, hydraulic calculations, and material specifications sheets for 
all equipment used in the system shall be submitted by a State of Washington Licensed 
Contractor for review, approval, and permits issued prior to commencing work.  A separate 
permit is required. 

 
 
 

 Decision issued September 1, 2017. 

 

                                                         
                                                                         Hearing Examiner  

 

 

 

 

Appeal Right and Valuation Notices 

 

DMC 25.175.010 provides that this decision, as a Type III decision, is final, subject to appeal to Pierce 

County Superior Court.  Appeals are governed by Chapter 36.70C RCW.   

 

Affected property owners may request a change in valuation for property tax purposes notwithstanding 

any program of revaluation. 
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BEFORE THE HEARING EXAMINER FOR THE CITY OF DUPONT 

RE:  Hoffman Hill Division 5 Phase 1 

Tract I 

Preliminary Plat 

SUB 14-02 

S

U

 

 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND FINAL DECISION 

SUMMARY 

The applicant has requested preliminary plat approval for the division of the 2.03 acres of Tract I of 

Hoffman Hill Division 5 Phase 1 into 16 residential lots for eight townhome buildings with each building 

composed of two zero lot line dwelling units.  The preliminary plat application is approved subject to 

conditions.   

The bulk of the hearing and almost half of this decision addresses disagreements between staff and 

applicant over side and front yard requirements for the proposed townhomes.  Staff asserts that City 

regulations require (1) ten-foot side yard setbacks and (2) front yard setbacks that alternate between 16 

and 22 feet.  The applicant asserts that City regulations only require five-foot setbacks and front yard 

setbacks that alternate between 16 and 20 feet.  This decision concludes that both of the applicant’s 

setback interpretations apply to this proposal.  See Conclusions of Law No. 5 and 6, p. 7-13.   

The applicant’s interpretation of side yard setback standards is the more consistent with City regulations 

because it adheres to the requirement that setback standards must be applied to townhome buildings “as 

a whole,” as opposed to the individual dwelling units of the buildings. The staff’s interpretation of its 

side yard setback standards conflicts with the townhome “as a whole” regulation, conflicts with 

legislative intent and irrationally distinguishes between townhome buildings with zero lot line units and 

townhome buildings without zero lot line units.  The City’s ten-foot side yard requirement violates the 

“as a whole” standard by applying zero lot line regulations to individual townhome units.  Further, unless 

implied exceptions to implied exceptions are to be manufactured whole cloth, the City’s interpretation 

of its zero lot line standards would effectively prohibit any townhome buildings with more than two 

units.  The City Council clearly intended to authorize townhome buildings that accommodate 

Attachment 1l - Tract I Preliminary Plat 
Hearing Examiners Findings of Fact issued 
August 31, 2017
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significantly more than two units, since multiple townhome regulations address townhomes buildings 

with more than two units.  Finally, the City’s interpretation requires greater setbacks for townhome 

buildings with zero lot line units than townhome buildings without zero lot line units, even if the 

buildings are otherwise identical.  There is no rational basis for such a distinction.  Consequently, it must 

be presumed that the City Council did not intend such disparate treatment. 

 

In contrast to the side yard issue, the City’s regulations provide virtually no guidance as to how to resolve 

the conflicting interpretations of front yard requirements.  The City’s regulations are very ambiguous as 

to what minimum front yards apply to staggered townhome buildings.  There is some regulatory text that 

moderately supports the applicant’s position.  However, what ultimately compels the applicant’s 

interpretation is the judicial requirement that ambiguous zoning provisions must be construed in favor 

of the property owner.  In the absence of any compelling policy interest or legislative guidance to the 

contrary, that judicial rule of construction is determinative on the front yard issue.   

 

TESTIMONY 

 

[This summary is only provided for the convenience of the reader, to provide an understanding of the 

testimony presented at the hearing.  The summary of testimony is not to be construed as containing any 

findings of fact or conclusions of law, or as indicating what information the examiner found pertinent 

or significant.] 

 

 

Lisa Klein, City of Dupont contract planner, summarized the staff report. Ms. Klein noted that “as 

measured from the centerline of Tract C” needed to be stricken from page 6 of the staff report since that 

requirement only applies to existing alleys.  It should be replaced with “from the property line.”  The 

reason for the special treatment for existing alleys is that there are numerous alleys in the City and the 

provision facilities redevelopment of lots adjacent to those alleys.  In response to examiner questions, 

Ms. Klein noted that the proposed division is a small portion of the overall Hoffman Hills subdivision 

and that drainage and traffic impacts are largely addressed by infrastructure installed in prior stages of 

development.  In 2008 final plat review created the tracts I and O subject to current subdivision review.   

Ms. Klein confirmed there are no critical areas at the project site. 

 

Ivana Halvorsen, applicant representative from Barghausen Consulting Engineers, noted that the 

applicant agrees with the staff report in part and that project review has been going on and off since 

2014.  She asserted that changes in city staff over that time has resulted in some disagreements over code 

interpretations.  Ms. Halvorsen identified a couple typographical errors in the staff report. On page 6, 

paragraph A3, Lots 1-7 are identified as abutting Tract C.  That should be Lots 7-16.  Condition 4 of 

Page 11 identifies site plan review as Type III review.  It should be Type II review.  Ms. Halverson 

addressed the front yard setbacks applicable to Lots 7-16.  Ms. Halvorsen noted that the applicant wants 

to maintain the option to change the location of the doors so that they face the east so that the front of 

the building faces the Fort Lewis property.  Sheet 2 of Exhibit 1(C) are intended to be typical but not to 

lock in a proposed design.  In 2012-2013 there were applications to place multifamily housing in the 

tracts under review.  Those applications were withdrawn due to market conditions.   
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Randall Olsen, applicant’s attorney, addressed the front and side yard setbacks.  Mr. Olsen asserted that 

the required side yards are five feet, resulting in 10-foot separation between the townhouse structures.  

Mr. Olsen summarized the argument he made in his letter addressing side yard setbacks, Ex. 12.  Mr. 

Olsen explained that the side yard requirement is limited to five feet instead of ten feet as asserted by 

staff because side yard setback requirements apply to the townhouse buildings as a whole instead of 

individual units.  Mr. Olsen also pointed out that the City position makes no sense since the code only 

requires 7.5-foot side yards for six-unit townhomes, which is less than the 10-foot setback that City staff 

assert applies to two-unit townhomes.  Mr. Olsen noted that the 10-foot requirement applied by City staff 

only applies to “zero lot line” development, which doesn’t include townhomes.  The code definition of 

“zero lot line” requires the walls of a building to directly abut a lot line, where town homes are defined 

to have walls on the lot line.  Regulations applying to zero lot line development also show that town 

homes are not encompassed within the term – the regulations require certain types of windows to be 

placed on the zero lot line walls an also require an exterior three-foot maintenance agreement, which 

wouldn’t be possible for a shared common wall in a townhome.   

 

Mr. Olsen also summarized his written argument on front yard setbacks, Ex. 11.  Mr. Olsen took the 

position that setback standards authorize a front yard setback to be as low as 16 feet provided that the 

front yard setback on an adjoining lot is at least two feet greater.  Mr. Olsen asserted this interpretation 

meets the intent of the code, which is to provide for staggered setbacks.  Staff’s interpretation is that for 

a front yard setback to be less than 20 feet, down to a minimum of 16 feet, the adjoining setback must 

be in excess of 22 feet.  If that were the intent of the regulations, the regulations would simply provide 

that the adjoining setback must be greater than 22 feet, rather than more generally requiring that the 

adjoining setback must be “in excess of two feet.”  By requiring a flat 22-foot setback, the staff position 

subverts the code’s written intent “to effect a variety of setbacks.”  Condition No. 5 should be modified 

to allow for the front yard setbacks proposed by the applicant.   

 

In response to examiner questions regarding past interpretations of setback requirements, Ms. Klein 

responded that she had investigated prior setback interpretations when she first started working for 

Dupont in 2015.  She examined the Tract J subdivision in particular, because it is almost identical to 

Tract I in that it has homes that are oriented to the front of Hoffman Boulevard and it has an alley and 

zero lot line development and lots with less than 45-foot width.  The staff report for the Tract J project 

doesn’t support the applicant’s interpretation of how setbacks were addressed in that project.  In the 

Tract J staff report, the project was characterized as zero lot line development pursuant to DMC 

25.20.040(4)(g)(imposing side yards for zero lot line development)  and it was determined that the 

project complied with those setbacks.  Condition No. 1 of the hearing examiner decision for Tract J 

requires the project to comply with the zero lot line requirements of DMC 25.20.040(4)(g), which is the 

ten-foot requirement that staff asserts as applying to the subject proposal.   

 

Jeff Wilson, Dupont Community Development Director, noted that he could only find one other similar 

townhome development, located on the other side of Hoffman Hills adjacent to the golf course.  The 

project was composed of two-unit townhomes and each townhome building had ten-foot side yards.  

That project, probably called Park View, has been built with the required ten-foot side yards.   
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Mr. Olsen clarified that his comments on consistency with Tract J refer to the approved preliminary plat, 

which approved five-foot setbacks.  The staff report required compliance with the zero lot line 

requirements of DMC 25.20.040(4)(g), but what that means was determined later, ultimately resulting 

in five-foot side yards.   

 

Brian Nguyen, applicant1 representative, addressed the distinction between zero lot line and townhouse 

development.  Mr. Nguyen acknowledged that the staff’s position on side yards would be sound if 

townhouse development qualified as zero lot line development, but it’s not zero lot line development.  

Townhomes are treated separately from zero lot line development.  Townhomes are grouped under 

multifamily development with walls on lot lines, not abutting them as contemplated in the definition of 

zero lot line development.  Front, side and rear setbacks for townhomes are all addressed in exactly the 

same manner with the same language.  The ordinance adopting those code provisions, Ordinance No. 

03-750, was adopted as part of a council discussion involving what qualifies as a townhome.  The 

language ultimately adopted recognized that townhomes include structures with or without setbacks.  

DMC 25.20.040(5)(D) allows townhomes to have 100% lot coverage and was adopted at the same time 

as the townhome ordinance.  It makes no sense to allow for 100% lot coverage but at the same time 

require ten-foot side yard setbacks.  Mr. Nguyen noted that a google maps review of townhome 

development in the northeast section of town, probably the Palisades area, revealed 2-3 multifamily unit 

buildings are space only ten feet apart.  As to front yard setbacks for garages, DMC 25.20.040(2)(E) 

gives an exception for garages five feet from the face of the house.  It’s unclear where the five feet starts 

and Mr. Nguyen would like clarification from the examiner.  It’s Mr. Nguyen’s understanding that if the 

house is setback sixteen feet that the garage can be set back 21 if it meets the requirements of the five-

foot exception under DMC 25.20.040(2)(E)2.   

 

In rebuttal, Ms. Klein noted that for Mr. Nguyen’s comments on the 100% lot coverage authorized by 

DMC 25.20.040(5)(D), that provision expressly states that all setback requirements must be maintained.  

Ms. Klein noted that in applying the townhome ordinances, a hierarchy had to be employed.  First and 

foremost, the townhomes are zero lot line developments.  Secondarily the project must be classified as 

a duplex or townhouse.  When you start off with 25.20.050 multifamily residences, it right off the bat 

directs you to zero lot line development requirements from the previous section, .040.  In the multifamily 

section, first it says refer to .040 for setbacks and then after the fact it refers to townhomes.   

 

Mr. Wilson emphasized that “zero lot line” refers to where a structure is placed on the property.  It 

                                                 
1 References to the applicant and contract purchaser of the property are used interchangeably in this decision.   

2 Clarification on the five-foot exception is not provided in this decision since staff hasn’t had an opportunity to present 

argument on the issue and application of the exception doesn’t appear to be specifically proposed by the applicant.  If the 

parties conclude that they differ on the five-foot exception prior to expiration of the reconsideration period, they may file a 

request for reconsideration to have the five-foot exception addressed.  The reconsideration review process can be used to 

give an opportunity for both parties to present their arguments on how the five-foot exception should be applied.  The DMC 

doesn’t appear to address reconsideration procedures for land use decisions.  Reconsideration requests will be accepted if 

filed with the community development director within ten business days of the issuance of this decision. No new evidence 

may be presented to support any request for reconsideration.   
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doesn’t matter if the structure is a duplex, triplex or townhome.  The definition of townhome isn’t 

dependent upon where the townhome is on a lot.  It’s based upon the type of construction.  As to front 

yard setbacks, Mr. Wilson noted that 20 feet is the minimum setback for the zoning district.  The 

applicant’s interpretation violates the minimum setback.   

 

In rebuttal, Mr. Olson noted that the code distinguishes between zero lot line and townhouse 

development because the zero-lot line requires the building to abut the lot line whereas the townhome 

definition has the wall located on the lot line.  The zero lot line definitions were in the code first and the 

townhome provisions were added later.  As to front yard setbacks, the code doesn’t set 20 feet as the 

minimum – the applicant’s interpretation is simply an alternative minimum setback authorized by the 

zoning district.   

 

The examiner left the record open through August 18, 2017 for the parties to submit evidence of prior 

City interpretations on the setback issues of the application.  Staff planned on submitting the staff report 

and hearing examiner decision for Tract J.  Tract J hasn’t yet been developed.  Responses on the 

submissions were due August 23, 2017.   

 

EXHIBITS 
 

The eight documents identified under “Summary of Record” in the staff report were admitted as Exhibits 

1-8 during the hearing.  The following documents were also admitted: 

 

Exhibit 9 Staff Report 

Exhibit 10 Modified MDNS dated August 2, 2017 

Exhibit 11 April 11, 2017 letter from Randall Olson addressing front yard setbacks 

Exhibit 12 April 11, 2017 letter from Randall Olson addressing side yard setbacks 

Exhibit 13 March 20, 2016 Department of Ecology comment letter 

Exhibit 14 Tacoma/Pierce County Health Department letter 

Exhibit 15 Google Map aerial of Tracts, I, O and J 

Exhibit 16 August 16, 2017 email plus attachments from J. Wilson to Examiner re 

Supplemental Materials. 

Exhibit 17 August 18, 2017 email plus attachments from R. Olsen to Examiner re 

Supplemental Materials. 

Exhibit 18 August 23, 2017 email plus attachments from R Olson to Examiner re 

Supplemental Materials Response 

Exhibit 19 August 23, 2017 email from J. Wilson to Examiner re Supplemental Materials 

Response 

 

 

FINDINGS OF FACT 
 

Procedural: 
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1. Applicant.  The applicant is NoJack4 LLC, Seattle, WA. 

 

2. Hearing.   A hearing was held on the subject applications on August 11, 2017 in the City of 

Dupont City Council Chambers.  The hearing was left open through August 23, 2017 for submissions 

evidencing past City interpretations of setback regulations.   

 

3. Project Description.  The applicant has requested preliminary plat approval for the division of 

the 2.03 acres of Tract I of Hoffman Hill Division 5 Phase 1, into 16 residential lots for eight townhome 

buildings with each townhome building composed of two zero lot line dwelling units.   

 

4. Adequacy of Infrastructure/Public Services.  The project will be served by adequate and 

appropriate infrastructure and public services as follows: 

 

A. Water and Sewer Service.  The proposal provides for adequate water and sewer 

infrastructure.  The City of DuPont’s water utility will serve the proposed plat.   A certificate 

of water availability has been issued for the proposal.  See Certificate of Water Availability, 

Ex. 1(g).  The Pierce County Public Works and Utilities Department will provide sewer 

service to the proposal.   

 

B. Police and Fire Protection.  The proposal will be served by adequate police and fire 

protection.  Staff have reviewed the proposal and cited no concerns over police resources 

or public safety issues related to the proposal.  The proposed plat is served by the DuPont 

Fire Department     The Fire Department submitted comments regarding review of the 

preliminary plat application, Ex. 7, which have been incorporated into the recommended 

conditions of approval.  The Fire Department recommends approval with the conditions.  

Pursuant to those recommendations, one additional fire hydrant shall be required and 

located on the property for fire ground operations subject to Fire Department approval.  The 

location shall be approved by the Fire Department.  Impacts to fire resources are addressed 

by the payment of fire impact fees, due at the time of building permit issuance pursuant to 

DMC 26.05.050.  

 

C. Drainage.  The proposal provides for adequate drainage facilities.  A drainage system has 

already been approved and constructed as part of prior stages of Hoffman Hills development 

to collect and treat stormwater runoff from the project site.  Stormwater runoff on the 

proposed plat will be less than anticipated in the design of the stormwater facilities that 

serve the site.  The proposed plat is required to convey onsite stormwater to the City’s 

existing facilities, which are large enough to receive same.  Final review and approval of 

the plat’s conveyance system, which is at the owner’s cost, shall occur following submittal 

of plat construction documents.  See drainage compliance memo dated October 14, 2014, 

Ex. 1(e).   
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D. Parks/Open Space.    The proposal provides for adequate parks and open space.  The Director 

of Community Development has found the proposal to be compliant with applicable park, 

recreation and open space requirements.  All parks necessary to serve the subject 

development were constructed with the underlying plat of Hoffman Hill Division 5, Phase 1.   

 

E. Transportation.  The proposal provides for adequate traffic infrastructure. Traffic 

infrastructure has already been constructed to accommodate the traffic impacts of the project 

as part of Hoffmann Hills Village IV, Division 5 preliminary plat approval.  The applicant’s 

traffic engineer, Bill Clingman, determined that the trip generation of the proposal will be 

less than that anticipated for the Division 5 traffic infrastructure improvements.  See Ex. 1(f).  

The proposal has also been reviewed by the City Engineer, who has determined that the 

proposal is consistent with all applicable standards for city roads, streets, access, circulation, 

transportation concurrency and the like.   

  

F. Schools.  The proposal provides for adequate schools.  Impacts to schools are addressed 

through mitigation payments made through a 1999 School Mitigation Agreement.  Safe 

walking conditions for students who only walk to and from school are provided by existing 

sidewalks. 

5. Adverse Impacts.  There are no significant adverse impacts associated with the proposal.  There 

are no critical areas on-site.  All existing vegetation was removed with rough grading and construction 

of the underlying plat, Hoffman Hill Division 5 Phase 1.  The proposal is fully compatible with 

surrounding uses.  The property adjoins the Fort Lewis property to the east and is buffered from that 

property by a wide strand of trees.  Residentially zoned and developed property is located to the north 

and west and the Hoffman Regional Stormwater Pond is located to the south.  The maximum density 

authorized for the R-12 zone is 12.5 dwelling units per acre and the applicant only proposes 7.9.  A 

mitigated determination of non-significance (“MDNS”) was issued for the project on July 14, 2017 

under the State Environmental Policy Act (“SEPA”).    The MDNS mitigates all significant 

environmental impacts created by the proposal, most notably requiring testing of soils and clean up as 

necessary pursuant to state regulations to remove any hazardous waste.  The mitigation measures also 

require monitoring for the presence of cultural resources and action as necessary to prevent any damage 

to such resources if discovered.   

 

CONCLUSIONS OF LAW 

 
1. Authority.  DMC 25.175.010 classifies preliminary plat applications as Type III permits. DMC 

25.175.010(2)(b) provides that the hearing examiner shall hold a hearing and issue a final decision for 

Type III permit applications.   
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2. Zoning/Comprehensive Plan Designations. The City of DuPont Comprehensive Plan designates 

the subject property as located within the Residential-12 District in the Hoffman Hill Village.  The 

Zoning Map designation is R-12. 

3. Review Criteria.  DMC 24.03.050(a) and 24.03.060(b) govern the criteria for subdivision review. 

Applicable criteria are quoted below in italics and applied through associated conclusions of law 

 

DMC 24.03.050(a):   The Examiner shall review all proposed preliminary plats and shall take such 

action thereon as to assure conformance of the proposed subdivision to the general purposes of the 

comprehensive plan and to planning standards and specifications as adopted by the City. 

 

4. Conformance to Comprehensive Plan and Planning Regulations.  The proposal is consistent 

with the City’s comprehensive plan and planning standards for the reasons identified in Sections 3 and 

4 of the staff report, excluding the staff report analysis of disputed front and side-yard requirements, 

addressed separately in Conclusions of Law No. 5 and 6 below. 

 

5. Five-foot side yard setbacks apply to proposal.  The most difficult and hotly contested issue of 

the proposal is whether five or ten-foot side yard setbacks apply to the proposed townhome buildings.  

It is concluded that the townhome buildings are subject to five-foot side yard setbacks.  The applicant 

asserts that only five-foot side yards apply to its townhome buildings through operation of a 

development standard that requires that side yard setback requirements are to be applied to townhome 

buildings as a whole as opposed to individual units.  See DMC 20.20.050(4).  In contrast, the City relies 

upon a provision that requires a ten-foot side-yard setback for zero lot line housing.  See DMC 

25.20.040(4)(g).  In summary, the applicant’s position is more compelling, since the provision it uses, 

DMC 20.20.050(4), is more specifically applicable to townhomes.   The applicant’s interpretation also 

allows for a harmonized construction of the two potentially conflicting provisions relied upon by the 

City and applicant and is the most consistent with legislative intent.   A more detailed analysis follows, 

based upon a point by point analysis of pertinent code provisions. 

 

a. Applicant’s Argument.  The applicant’s argument can be summarized as follows:  DMC 

20.20.050(4) requires that side yard setbacks be applied to townhome buildings as a 

whole as opposed to their individual units.  Specifically, DMC 20.20.050(4) provides 

that “[f]or townhouses, side yard setbacks shall refer to the overall structure, not 

individual units.”  DMC 25.20.040(4)(a) provides that for lots less than 45 feet in width 

in the Hoffman Hill Village, the side yard setback must be five feet and the two side 

yards must total ten feet.  The proposal is in Hoffman Hill Village and all lots are less 

than 45 feet in width.  As authorized by 20.20.050(4), the applicant applies this setback 

to the two-unit townhome buildings as a whole, providing for five-foot side yard 

setbacks on either side of the townhome buildings.  

 

b. City’s Argument.  The City’s argument can be summarized as follows:  DMC 

25.20.040(4)(g) applies special side yard setback requirements to zero lot line housing.  

For “zero lot line housing” the provision authorizes “zero setback on one side of the 
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residence,” provided conditions are met, including that “[t]he other side yard setback is 

at least 10 feet or 15 feet depending on lot width per subsection (4)(a) of this section;…”  

As determined in Conclusion of Law No. 4(c), each of the two units of each of the 

proposed townhome buildings qualify as zero lot line housing.  Each unit has zero 

setback at its common wall.  If DMC 25.20.040(4)(g) applies to each of the two units of 

as asserted by the City, then “the other side yard setback” for each individual unit, 

meaning the two side yards of the two-unit townhome buildings as a whole, are each 

required to be ten feet wide.   

 

c. The proposed townhome units are zero lot line developments.  One of the keys3 to 

harmonizing the side yard setback provisions at issue is determining whether the 

proposed townhome units qualify as zero lot line developments.  It is concluded that the 

proposed townhome units are zero lot line developments.   

 

DMC 25.10.260(Z) defines a “zero lot line” as “the location of a building on a lot in 

such a manner that one of the building’s sides rests directly abutting a lot line.”  

(emphasis added).   The applicant argues that this definition is distinguishable from the 

DMC 20.10.200 definition of townhome which authorizes common walls to be located 

“on the lot line.” (emphasis added).  This is a distinction without a difference.  Given 

that lot lines have no width, a wall located “on” a lot line is located at the same place4 

as a wall located “directly abutting” a lot line.   

 

Beyond the metaphysical concept of lines without width, the DMC itself expressly 

identifies interior townhome units as zero lot line developments.  DMC 25.20.040(4)(h) 

provides that “[w]herever a zero lot line exterior wall does not abut another zero lot 

line exterior wall a three-foot-wide no-build maintenance easement shall be maintained 

at the property line;..: (emphasis added).  In its written argument, the appellant asserts 

that this language can’t apply to townhome units sharing a common wall because the 

maintenance easement would extend into the interior of the adjacent unit.  This argument 

fails to account for staggered townhome units, where the perimeter walls of each unit 

are only partially shared with those of adjoining units5.  DMC 25.20.040(4)(h) was 

clearly intended to apply to staggered units, because it applies to zero lot line exterior 

                                                 
3 To avoid confusion, it is noted that the applicant argues that the individual units do not qualify as zero lot line 

housing.  This decision concludes that the units do qualify as zero lot line housing.  As shall become in Conclusion of 

Law No. 5 (f), the fact that the units do qualify as a zero lot line housing supports rather than undermines the applicant’s 

position that the side yards are only required to be five feet.   

4 It is recognized that the common wall of a townhome can be characterized as not only being “on” a lot line but to 

also cross it, since the lot line between townhome units typically bisects the width of the wall.  However, ownership 

of the wall stops at the lot line, such that the wall of each unit can be considered to end at the lot lines as well, in the 

middle of each common wall.   

5 If the concept of staggered townhome units is not readily apparent, the reader is encouraged to do an internet search 

of images of staggered townhomes.   
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walls “wherever” the wall does not abut another zero lot exterior wall.  The “whenever” 

language signifies that in some situations only portions of the exterior sidewall of 

townhome units are part of a common wall, i.e. the common wall of a staggered unit.   

 

d. DMC 20.20.050(4)(townhome building as a whole) supersedes DMC 

25.20.040(4)(g)(zero lot line)  to the extent the provisions conflict and authorizes five-

foot setbacks.  To the extent that DMC 20.20.050(4) and DMC 25.20.040(4)(g) conflict, 

DMC 20.20.050(4) prevails and imposes a five-foot side yard setback.    

 

A determinative rule of statutory construction is that in case of conflict, specific statutes 

prevail over more general statutes.  See State of Washington v. Lee, 199 Wn. Ap. 678, 

683 (2016).  In this case, DMC 20.20.050(4) and DMC 25.20.040(4)(g) arguably 

conflict because their application results in different setback requirements as outlined in 

Conclusion of Law No. 5(a) and (b) above.  DMC 20.20.050(4) is the more specific 

setback requirement, because it applies to townhomes.  DMC 25.20.040(4)(g) is the 

more general standard because townhomes are only one form of zero lot line 

development.  Currently, the DMC also expressly allows garages to have zero-foot 

setbacks under certain conditions.  See DMC 25.20.040(3)(g); DMC 25.20.040(4)(i).    

Since the five-foot setback requirement of DMC 20.20.050(4) applies specifically to 

townhomes such as those proposed, while the 10-foot setback requirement of DMC 

25.20.040(4)(g) applies to zero lot line developments in general, the more specific five-

foot townhome requirement prevails.   

 

e. DMC 20.20.050(4)(townhome building as a whole) and DMC 25.20.040(4)(g)(zero lot 

line) can also be harmonized if construed to authorize five-yard setbacks.  Ultimately, 

DMC 20.20.050(4) and DMC 25.20.040(4)(g) can be easily harmonized and there is no 

reason to resort to the extreme of nullifying the applicability of DMC 25.20.040(4)(g) 

because it conflicts with the more specifically applicable DMC 20.20.050(4).  As 

previously noted, DMC 20.20.050(4) requires that “side yard setbacks” be applied to 

townhome buildings as a whole, rather than its individual units.  DMC 25.20.040(4)(g) 

is such a side yard setback requirement.  This is readily apparent as DMC 

25.20.040(4)(g) is located in DMC 25.20.040(4), the code section addressing side yard 

setbacks to townhome development via operation of DMC 25.20.050(3)(a).  As a 

setback requirement, DMC 25.20.050(3)(a) must be applied to the townhome building 

as a whole, not its individual units.  The proposed townhomes as a whole are not zero 

lot line housing, because as a whole they are separated from all property lines by at least 

five feet.  Since the townhome buildings as a whole do not qualify as zero lot line 

housing, they are not subject to DMC 25.20.040(4)(g).   

 

f. The fact that Townhome Buildings with Zero Lot Line Units Have Walls that Cross 

Interior Lot Lines Does Not Render the Townhome Building as a Whole a Zero Lot Line 

Development.  It is recognized that if setbacks are to be measured from the townhome 

buildings as a whole that they technically violate setback requirements where the 

exterior walls cross over interior lot lines.  Since the walls are not on or directly abutting 
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lot lines, but rather are crossing them, they arguably don’t qualify as zero lot line 

development.  In this regard, the code has to be construed as impliedly allowing 

townhome buildings to straddle lot lines.  The townhome definition authorizes common 

walls to be located on lot lines and various zoning district specifically authorize 

townhomes.  There is no way to effectuate legislative intent to authorize townhomes 

without impliedly allowing townhome walls to cross lot lines. 

 

Alternatively, the city’s zero lot line definition could be construed as applicable to walls 

that cross lot lines in addition to those that are just “on” or “directly abutting” lot lines.    

In this regard, the proposed townhomes could be construed as zero lot line housing and 

the ten-foot side yards advocated by staff could be required by DMC 25.20.040(4)(g).  

The problem is that such a construction only works for two-unit townhome buildings.  

Since each individual zero lot line unit would be required to have a ten-foot side yard, 

it would be impossible for any townhome building to have more than two units.  

Ordinance No. 03-750 adopts several zoning provisions regulating townhomes 

containing up to six units.  The City Council clearly considers its code to authorize 

townhomes with more than two units and there is nothing in the code to suggest that 

DMC 25.20.040(4)(g) was designed to indirectly limit townhome buildings to two units. 

 

The only way that the staff’s application of DMC 25.20.040(4)(g) can be reconciled 

with the Council’s intent to authorize multi-unit townhome buildings is to limit 

application of DMC 25.20.040(4)(g) to the end units of townhome buildings.  Perhaps 

such an interpretation can be justified on the principle that implied exceptions should be 

applied to the minimum extent necessary.  To enable the construction of townhomes 

with three or more units, it is absolutely necessary to exempt DMC 25.20.040(4)(g) from 

zero lot townhome units adjoining zero lot townhome units on both sides.  Such 

townhomes can still be constructed, however, if DMC 25.20.040(4)(g) is only applied 

to the end units as advocated by the City.  Applying implied exceptions to the minimum 

extent necessary, however, has its own drawbacks.  It can be argued that straying from 

the plain meaning of the code should be minimized as much as possible and that 

manufacturing implied exceptions to implied exceptions (e.g. DMC 25.20.040(4)(g) 

applies to all buildings except for townhome buildings except for the end units of the 

townhome buildings) is straying unacceptably far from the plain meaning of the City’s 

ordinances. 

 

Ultimately, falling back on legislative intent is the most effective means of resolving the 

complexities of the situation.  In this regard, the structure of the City’s setback 

regulations is most revealing. DMC 25.10.130 defines a “multi-family residence” to 

expressly include townhomes.  DMC 25.20.050(3)(a) states that for multi-family 

residential units that have three or more units, the average separation between the 

townhome buildings as a whole must be at least 15 feet.  The City’s end unit 

interpretation results in an average separation of 20 feet for townhome buildings with 
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zero lot line units (10 feet on either side of each building6).  At the same time, if the 

townhomes have no zero lot line units, only the 15-foot separation required by DMC 

25.20.050(3)(a) would apply7.  There is no rational reason to require greater setbacks 

for townhome buildings with zero lot line units than townhome buildings without zero 

lot line units.  Consequently, it must be presumed that the City Council did not intend 

such a distinction to make a difference.   

 

Similarly, for two-unit multifamily buildings, townhome buildings without zero lot line 

units would only be subject to a ten-foot separation under DMC 25.20.050(3) and 

25.20.040(4)(a) while townhome buildings with common walls on lot lines would be 

subject to the 20-foot separation under the City’s end unit interpretation of DMC 

25.20.040(4)(g).  Again, there is no rational basis to place higher setback requirements 

upon townhomes with zero lot units than identical townhome buildings without zero lot 

line units.  It must be presumed that the Council did not intend for such a distinction to 

occur.  It must be concluded that DMC 25.20.040(4)(g) does not apply to a townhome 

because it has common walls located on property lines.   

 

g. No Deference Due Staff Interpretation.  No deference is due to the staff’s interpretation 

of DMC 25.20.040(4)(g) because there is no evidence that the interpretation implements 

past precedent or adopted policy.  In interpreting local ordinances, RCW 36.70C.140(b) 

requires a court on judicial appeal to allow “for such deference as is due the construction 

of a law by a local jurisdiction with expertise.”  For deference to be “due,” a local entity 

interpreting an ambiguous local ordinance bears the burden to show its interpretation 

was a matter of preexisting policy for.  Ellensburg Cement Products, Inc. v. Kittitas 

County, 179 Wash.2d 737 (2014).  As discussed below, there is no substantial evidence 

or preponderance of evidence in the record establishing that the City ever applied its end 

unit interpretation of DMC 25.20.040(4)(g) to prior projects. 

 

As its sole evidence8 of a consistent prior interpretation, the City refers to the Hoffman 

Hills Preliminary Plat project.  The site plan submitted by the City shows two-unit 

townhome buildings composed of zero lot line townhome units.  The townhome 

                                                 
6 The 10-foot setback is for lots that are under 45 feet in width for areas designated by DMC 25.20.040(4)(a).  The 

side yard for zero lot line projects would have to be 15 feet if the lots exceed 45 feet.   

7 If the townhomes were on lots with a width exceeding 80 feet, the 20 foot separation requirement of DMC 

25.20.040(4)(a) would apply equally to buildings with or without zero lot line units.   

8 In its initial submission on prior interpretations on August 16, 2017, Ex. 16, the City submitted a site plan of the 

Parkview subdivision of Hoffman Hills in addition to the Tract J plat.  The site plan was submitted without comment.  

In its rebuttal, Ex. 19, the City acknowledged that the Parkview project “was not a good source of information for the 

interpretation of setbacks.”  Given the City’s concession on the probative value of the Parkview evidence, and the fact 

that much of the Parkview evidence in the record supports the applicant’s interpretation, see Ex. 17 and 18, the 

Parkview evidence is not determined to be compelling evidence of consistent past City interpretation or, in the end,  

even intended by the City to support its position.   
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buildings are depicted with five-foot side yard setbacks.  The depicted five-yard 

setbacks are consistent with the applicant’s proposed five-yard setbacks, not the ten-

yard setbacks the City contends are required by DMC 25.20.040(4)(g).   

 

The City points to the staff report and hearing examiner decision on the Tract J plat, 

which purport to apply DMC 25.20.040(4)(g) to the two-unit townhome buildings.  

However, it is very questionable whether the staff report and hearing examiner decision 

did in fact consider DMC 25.20.040(4)(g) to apply to townhome buildings that are 

separated from perimeter lot lines as proposed by the applicant.  DMC 25.20.040(4)(g) 

could be construed as authorizing townhome buildings as a whole to be built adjacent 

to perimeter lot lines if all conditions of the subsection are met.  The Tract J staff report 

notes that  “[t]he developer intends to build zero lot line residences in the plat and 

requests the Dupont City Council designate all developable lots for zero lot line 

development…”  This language can be reasonably construed as stating that the developer 

was intending to have its proposed townhome buildings as a whole abut side yard 

property lines.  The hearing examiner decision authorizes this proposal by requiring 

conformance to DMC 25.20.040(4)(g) in the conditions of approval.   

 

As previously noted, the final approved site plan for the Tract J project shows townhome 

buildings separated from side yard property lines by only five feet, not the twenty feet 

required under the City’s interpretation .  What reasonably could have happened is that 

the applicant changed its initial plans to have its townhome buildings abut side yard 

property lines and instead decided to center them with five-yard setbacks.  The change 

in design may or may not have been considered significant enough to trigger a plat 

alteration approval (likely not, as staff does not appear to have found any).  At any rate, 

whether what could have occurred as described in this paragraph actually did occur is 

not material.  What is material being that the discrepancy between the approved site plan 

and the wording of the staff report could be easily attributable to reasons that do not 

support the staff’s interpretation of DMC 25.20.040(4)(g).  The Tract J staff report and 

hearing examiner decision do not support a finding that DMC 25.20.040(4)(g) has been 

applied to townhome buildings that don’t abut perimeter side yard property lines. 

 

The applicant submitted a significant amount of evidence of its own that purportedly 

shows that its interpretation is supported by prior staff interpretations.  This decision 

concludes that the applicant’s side yard interpretation is correct without the application 

of any deference.  Consequently, it is not necessary to ascertain whether any deference 

is due prior City interpretations (on either a legal or evidentiary basis).   

 

6. 16/20-foot alternating front-yard setbacks apply to proposal.  The applicant proposes alternating 

front yard setbacks of 20 and 16 feet.  Staff asserts that the setbacks should alternate between 22 and 

16 feet.  It is determined that the 20/16-foot setbacks proposed by the applicant are consistent with the 

City’s front yard setback requirements. 
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The applicant and staff disagreement over front yard setback requirements arises from the “in excess” 

language of DMC 25.20.040(2), which provides as follows: 

 

(2) Minimum Front Yard Setback. Either 20 feet or 16 feet provided the principal building 

on the adjacent lot is setback in excess of two feet to effect a variety of setbacks within the 

block… (emphasis added). 

 

City staff argue that “in excess of two feet” applies to the baseline 20-foot setback requirement.  The 

applicant argues that the language applies to the setback of the proposed townhome at issue, i.e. the 

building subject to the 16-foot setback requirement.  No deference to the staff interpretation is due 

because there is no evidence of consistent past staff interpretation.  

 

Ultimately, DMC 25.20.040(2) must be construed in favor of the applicant because it is hopelessly 

ambiguous and there is no compelling reason to support the staff’s interpretation.  If a zoning ordinance 

is ambiguous, courts construe it in favor of the property owner.  Littlefair v. Schultze, 160 Wn. App. 

659 (2012).  DMC 25.20.040(2) is unquestionably ambiguous.  There is nothing on the face of the 

language that clearly supports the staff or applicant interpretation.  The conflicting interpretations are 

not supported on any policy basis and one interpretation doesn’t implement the purpose and intent of 

the City’s zoning regulations any better than the other.   

 

A couple minor points marginally support the applicant’s interpretation.  First, if the City Council 

intended the “in excess of two feet” to apply to the 20-foot baseline setback, it could have been 

significantly clearer about its intent by simply replacing with “in excess of two feet” with “greater than 

22 feet”.  The use of the more flexible “in excess” language suggests that the City Council couldn’t pin 

down the minimum setback to a set number because it would be based upon an adjoining 16-20-foot 

setback under the applicant’s interpretation.  Second, the “in excess” language is part of the disjunctive 

clause addressing 16-foot setbacks.  Since this clause is limited to addressing 16+ foot setbacks, the 

“in excess” language pertains to those 16-foot setbacks, i.e. the adjoining front yard setback must be 

two feet greater than the 16+ setback.  These are both minor points, but they are the only aids to 

construction in this case.  Given the requirement that ambiguous zoning ordinances must be construed 

in favor of the property owner and that the only aids to construction marginally favor the appellant’s 

interpretation, it is concluded that the 16/20 front yard setbacks proposed by the applicant are consistent 

with DMC 25.20.040(2).   

 

 

DMC 24.03.060(b)(1):   A proposed subdivision and dedication shall not be approved unless the 

Examiner makes written findings that: 

 

(1) Appropriate provisions are made for the public health, safety, and general welfare for open spaces, 

drainageways, streets, alleys, other public ways, transit stops, potable water supplies, sanitary wastes, 

parks and recreation, playgrounds, schools and school grounds and all other relevant facts, including 

sidewalks and other planning features that assure safe walking conditions for students who walk to and 

from school; and 
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DMC 24.03.060(b)(2):  The public use and interest will be served by the platting of such subdivision 

and dedication.  If the Examiner finds that the proposed subdivision and dedication make such 

appropriate provisions and that the public use and interest will be served, then the Examiner shall 

approve the proposed subdivision and dedication.  

 

7. Appropriate Provision for Infrastructure.  The proposal provides for appropriate infrastructure 

for the reasons identified in Finding of Fact No. 4. 

 

8. Proposal is in Public Use and Interest and Consistent with Public Health, Safety and Welfare.  

The proposal makes appropriate provision for the public health, safety and welfare and is in the public 

use and interest because it provides for appropriate infrastructure as determined in Finding of Fact No. 

4 while also not creating any significant adverse impacts as determined in Finding of Fact No. 5.  

 

 

DECISION 

 

The preliminary plat application meets all applicable criteria for the reasons identified in the 

Conclusions of Law above and is approved, subject to the following conditions of approval:   

1. The city issued a SEPA Mitigated Determination of Non-significance.  All mitigation measures 

are incorporated herein by reference as conditions of approval. 

2. A sign permit is required if a neighborhood identification sign is proposed. 

Prior to application for any Site Development Permits 

3. The project will demonstrate compliance with all required geotechnical recommendations. 

4. Type I Design Review and Type II Site Plan Review approval is required pursuant to DMC 

25.65.010(2). 

5. The front yard setbacks for front facing garages (Lots 7-16) shall comply with DMC 

25.20.040(2)(e). 

6. The side lot line for Lot 6 that is adjacent to Tract C shall be 10 feet in accordance with DMC 

25.20.040(4)(a). 

7. Landscape and irrigation plans are required with the civil construction permit.  One street tree every 

40 to 50 feet of lot frontage is required within the Swan Loop right-of-way landscape strip adjacent 

to the parcel.  Said trees shall be spaced to accommodate sight distance requirements for driveways 

and be at least 2-inch caliper, single stem with a minimum branch height of 5 feet at time of planting.  

The applicant will be required to demonstrate compliance with the water conservation regulations 

in DMC 25.90.040 at the time of Site Plan Review approval. 

8. One additional fire hydrant shall be required and located on the property for fire ground operations.  

The location shall be approved by the Fire Department. 
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9. Drainage ways:  Stormwater runoff on the proposed plat will be less than originally anticipated when 

the original Hoffman Hill Division 5 stormwater facilities were designed and constructed.  The 

proposed plat is required to convey onsite stormwater to the City’s existing facilities, which are large 

enough to receive same.  Final review and approval of the plat’s conveyance system, which is at the 

owner’s cost, shall occur following submittal of plat construction documents.  See drainage 

compliance memo dated October 14, 2014 (Attachment 1e). 

10. Curb ramps on adjacent streets are required to be upgraded to current ADA Standards. 

Prior to issuance of a Building Permit  

11. The structures must be designed to meet the requirements of the building construction codes in effect 

at that time.  The following codes are currently enforced by the City of DuPont:  the 2015 

International Building Code, the 2015 International Residential Code, the 2015 International Fire 

Code, the 2015 International Mechanical Code, the 2015 International Fuel Gas Code, the 2015 

Uniform Plumbing Code (each as amended and adopted by the State of Washington); and the 2015 

Washington State Energy Code. 

12. The project must receive all land use and civil construction approvals prior to issuance of building 

permits. 

13. Prior to issuance of building permits for the structures, the applicant shall provide a copy of Pierce 

County Sewer Service Permit for each lot, for city record.   

14. Provisions for collection and removal of drainage at the property lines and elevation changes must 

be incorporated into the design.  (Note: the provisions of the IRC pertaining to site drainage away 

from the structure foundations must also be met in the design.) 

15. Access to existing utility easements is to be maintained or provided with the building design. 

Prior to Certificate of Occupancy 

16. Prior to final approval of the project, as-builts and Geographic Information System (GIS) 

documentation will be required, in accordance with City of DuPont Municipal Code Chapter 

24.09 and Ordinance No. 97-559. 
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17. Prior to Fire Department approval for occupancy, an automatic fire sprinkler system shall be 

installed.  The system shall comply with NFPA 13D Standard for Automatic Fire Sprinkler Systems.  

Three (3) sets of plans, hydraulic calculations, and material specifications sheets for all equipment 

used in the system shall be submitted by a State of Washington Licensed Contractor for review, 

approval, and permits issued prior to commencing work.  A separate permit is required. 

 
 
 

 Decision issued August 31, 2017. 

 

                                                         
                                                                         Hearing Examiner  

 

 

 

 

Appeal Right and Valuation Notices 

 

DMC 25.175.010 provides that this decision, as a Type III decision, is final, subject to appeal to Pierce 

County Superior Court.  Appeals are governed by Chapter 36.70C RCW.   

 

Affected property owners may request a change in valuation for property tax purposes notwithstanding 

any program of revaluation. 

 



Brian Nguyen 12/20/2017 
Land Project Manager 
Lennar Northwest, Inc. 
33455 6th Ave S 
Federal Way, WA 98003 

Re: Hoffman Hill Division; Tracts I, J, and O 

Dear Mr. Nguyen, 

Thank you for the opportunity to provide comments and guidance on the Hoffman Hill Residential 
Division  project.  The property is located in Section 33, Township 19 North, Range East, W.M. in 
DuPont, Pierce County and it encompasses 7.82 acres on four Pierce County parcels (3001171252, 
-253, - 292, - and 242). The proposed project is located in an area that may have been
contaminated with arsenic and lead due to the air emissions originating from the old Asarco
Smelter in north Tacoma.

The applicant, Lennar Northwest, proposed to develop the Property into residential lots.  Ecology 
recommended soil sampling at the Property. Ecology also recommended enrollment in the 
Voluntary Cleanup Program (VCP) with Ecology if lead, arsenic or other contaminants were 
found at concentrations above Model Toxics Control Act (MTCA) Method A cleanup levels.   

The MTCA cleanup levels are: 
• Average arsenic ≤ 20 milligrams per kilogram (mg/kg)
• Average lead ≤250 mg/kg

 OR 
• Maximum arsenic concentration is ≤40 mg/kg
• Maximum lead concentration is ≤ 500 mg/kg

On 12/5/2017, Enviro Assessment, PC conducted soil sampling at the Property following the 
Tacoma Smelter Plume Model Remedies Guidance. They collected 53  soil samples within 
Tracts I, J, and O (Figure 1). The soil sampling methodology consisted of collecting 40 samples 
from 0 to 6 inches below ground surface (bgs) and 13 samples from 6 to 12 inches bgs. Upon 
completion of soil and duff sampling, the samples were analyzed for arsenic and lead 
concentrations using method EPA 6020  by ESN Northwest Chemistry Laboratory (Table 1). 

Attachment 1m - Department of Ecology Voluntary Cleanup 
Program Decision Letter, dated December 20, 2017

http://www.ecy.wa.gov/programs/tcp/sites_brochure/tacoma_smelter/2011/techAssist.htmlhttp:/whttp:/www.ecy.wa.gov/programs/tcp/sites_brochure/tacoma_smelter/2011/techAssist.html


             Table 1. Summary of Sampling Results 
Sample Type Arsenic mg/kg (EPA 6020) 

  
Lead mg/kg (EPA 6020) 

  Minimum Maximum  Average Minimum Maximum  Average 
Soil Depth 0-6"  ND  6.8  6.8  ND  10  9.9 
Soil Depth 6-12"  ND  ND    ND  ND   
MTCA Cleanup Levels  40 20  500 250 

ND – levels were non-detect at 5.0 mg/k reporting limits for arsenic and lead 

 

 

 

The average concentrations of arsenic 
and lead were below cleanup levels and 
no single soil sample exceeded 40 
mg/kg for arsenic and 500 mg/kg for 
lead.  

 

 

 

 

 

Ecology does not recommend this Property enter the Voluntary Cleanup Program.  

No remediation for Tacoma Smelter Plume contamination is needed for this project. 

Please note, this not a “No Further Action” determination for the Property, since the property 
was never determined to have contamination warranting cleanup and never entered into the 
Voluntary Cleanup Program (VCP). 

If you have any questions, please feel free to call me at 360-407-7094. 

Thank you for your partnership. 

Best regards, 

 

Eva Barber  
Technical Assistance Coordinator 
Toxics Cleanup Program, Southwest Regional Office  
Washington State Department of Ecology 
360-407-7094 

Figure 1. Sampling Locations 

http://www.ecy.wa.gov/programs/tcp/cleanup.html
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Cultural Resource Survey for the  
Hoffman Hill Tract O,  

DuPont, Pierce County, Washington 

Executive Summary 
Aqua Terra Cultural Resource Consultants (ATCRC) contracted with Lennar Northwest Inc. to 
conduct a cultural resources survey for the Hoffman Hill Tract O Development Project (the 
project) located on Hoffman Hill Blvd. in DuPont, Pierce County, Washington. The project 
proposes to construct several single family and low density multi-family residences on 13 parcels 
totaling 3.6 acres. The project requires permitting from the City of DuPont (City), the Department 
of Archaeology and Historic Preservation (DAHP), the Nisqually Indian Tribe (Nisqually), and the 
U.S. Army Corps of Engineers (USACE) who jointly have a Memorandum of Agreement (MOA), 
under which the City issues permits for all projects within its jurisdiction and is subject to the State 
Environmental Policy Act (SEPA). The MOA requires that a professional archaeologist be retained 
during all development associated with the Project in order to avoid or mitigate adverse effects on 
significant cultural resources.  SEPA requires that impacts to cultural resources be considered 
during the public environmental review process. The following Pierce County Tax Parcels are 
proposed for development: 

-  300117-1291, 900934-0090, 900934-0100, 900934-0110, 900934-0120, 900934-0130, 
900934-0140, 900934-0150, 900935-0010, 900935-0020, 900935-0030, 900935-0040, 
900935-0050.  

In accordance with SEPA, ATCRC completed a cultural resource assessment that included 
background research, field investigation, and preparation of this report. The project area has been 
designated as “High Risk” by the DAHP, and an existing archaeological site has been recorded near 
the border of the project Area of Potential Impact (API) proposed for development. Field 
investigations consisted of pedestrian survey and subsurface testing; no cultural resources were 
encountered. As such, ATCRC has determined it unlikely that any cultural materials or features 
will be impacted during project construction. ATCRC recommends that an Inadvertent 
Discovery Plan (IDP) be adopted prior to further ground disturbing activities in the event that 
archaeological resources or human remains are discovered during site development. An IDP is 
attached in Appendix B. 

Regulatory Compliance 
This project was conducted, in part, to satisfy regulatory requirements of the SEPA. SEPA 
requires that impacts to cultural resources be considered during the public environmental review 
process. Under SEPA, the Washington State DAHP is the sole agency with technical expertise in 
regard to cultural resources and provides formal opinions to local governments and other state 
agencies on a site’s significance and the impact of proposed projects upon such sites. 

In addition, the State of Washington requires compliance with the cultural resources 
management laws and regulations under the Revised Code of Washington (RCW) 27.53 
Archaeological Sites and Resources, RCW 27.44 Indian Graves and Records, and RCW 
68.50.645 Skeletal Human Remains—Duty to Notify. The latter regulation provides a strict 
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process for notification of law enforcement and other interested parties in the event of the 
discovery of any human remains, regardless of inferred cultural affiliation. 

Consultation 
As part of the SEPA process, affiliated tribes were contacted by Thurston County. The Nisqually 
Indian Tribe Cultural Resources Office advised a cultural resource study to be completed before 
construction and an Inadvertent Discovery Plan to be put into place in the event that 
archaeological resources or human remains are discovered during site development. As part of 
the consultation with the Nisqually, Jackie Wall and Brad Beach of the Tribal Historic 
Preservation Department visited the site on 11/27/2017 and 11/28/2017, and assisted with the 
cultural resource survey.  

Project Area and Description 
The project area consists of 3.6 acres on 13 contiguous parcels adjacent to Hoffman Hill Blvd. in 
DuPont, Pierce County, Washington (Figure 1). The legal description for the project area is: 
Township 19 N, Range 01E, Section 33, Willamette Meridian. The project proposes to construct 
several single family and low density multi-family residences within this area.  

The property is semi-developed with a large stone retaining wall bisecting the site with 
significant disturbance to the remaining areas due to construction related activities. The entire 
site is largely clear of vegetation with sporadic growths of Himalayan blackberry, dandelions, 
bull thistle, other invasive species, and pine saplings. The northern portion of the site is on a 
~20-30ᵒ south facing slope that ends abruptly at the large stone retaining wall. The southern 
section of the site is a gentle (~5-7ᵒ) east slopping rectangular expanse between the retaining 
wall to the north, Hoffman Hill Blvd. on the south, and Swan Loop to the east and west.  

Background Research 
In October 2017, ATCRC conducted an electronic record search and literature review for the 
project area using the DAHP Washington State System for Architectural and Archaeological 
Records Database (WISAARD). This record search was completed to determine the presence or 
absence of previously documented architectural, archaeological, and historic resources within or 
near the API, in order to establish a historical and cultural context for resource identification and 
significance. Archaeological site forms, cultural resource assessments, historic property 
inventory forms, General Land Office maps and National Register of Historic Places nomination 
forms were reviewed.  Additionally, historic area maps, tax parcel records, and other public 
records were consulted in order to develop a better understanding of the land use patterns of the 
area. 

Environmental Setting 
The API is located on the uplands on a southward sloping terrace, east of the Nisqually River 
delta and northwest of Interstate-5. The API is 0.5 miles east and north of Red Salmon Creek. 
The topography and geology were formed during the Late Pleistocene, following the advance of 
several glaciations that originated from Canada and extended between the Cascade and Olympic 
mountain ranges into the Puget Lowlands (Kruckeberg 1991:12, Lasmanis 1991).  
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Figure 1. Portion of the USGS (1994) Nisqually, WA topographic map detailing the location of the project 
area. 
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The Vashon Stade of the Fraser Glaciation began around 18,000 BP with an advance of the 
Cordilleran ice sheet into the lowlands (Porter and Swanson 1998). The Puget Lobe of the ice 
sheet flowed down into the Puget Lowland and reached its terminus just south of Olympia 
between 14,500 and 14,000 BP (Clague and James 2002). The Puget Lobe began to retreat 
shortly after reaching its terminus. Marine waters entered the lowlands that had been carved out 
by the glacier and filled Puget Sound. The remaining ice floated and wasted away rapidly. 
Glaciomarine drift deposits were released from the melting glacial ice and deposited on the sea 
floor across the northern and central Puget Lowland causing the land to rebound and relative sea 
levels to fall and expose glacial outwash deposits (Clague and James 2002).  

About 11,600 to 10,000 BP, the Cordilleran ice sheet advanced once again leaving glacial till and 
outwash deposits in much of northwestern Washington (Easterbrook 2003). Following the rising 
temperatures, the glacier retreated rapidly to the north and left the regional landscape ice-free 
and suitable for inhabitants by approximately 11,000 years ago (Kruckeberg 1991:22). 

According to the USDA NRCS (n.d.) soils in the API have been mapped as consisting of 70% 
Everett very gravelly sandy loam with 8 to 15 percent slopes and 30% Nisqually loamy sand. 
Everett very gravelly sandy loams are generally located on moraines and are derived from sandy 
and gravelly glacial outwash deposits. A typical profile consists of 0-1 inches of slightly 
decomposed plant material, 1-3 inches of very gravelly sandy loam, 3-24 inches very gravelly 
sandy loam, 24-35 inches very gravelly loamy sand, and 35-60 inches of extremely cobbly 
coarse sand. Nisqually loamy sands are generally located on terraces and are derived from sandy 
glacial outwash deposits. A typical profile consists of 0-19 inches of ashy loamy sand, 19-25 
inches loamy sand, and 25-60 inches of sand.  

Cultural Setting 
The Puget Sound lowland archaeology can be subdivided into three phases that include early 
(end of the last ice age to 5,000 years before present (BP), middle (5,000 to 1,000 BP) and late 
stages of development (1,000 to 250 BP). The early period is characterized by an emphasis on 
the use of flaked stone tools, including fluted projectile points, leaf-shaped points and cobble-
derived tools. Camps were frequently established along river terraces or outwash channels and 
exist today as near surface scatters or shallow buried sites. The middle period coincides with a 
stabilization of the environment to something similar to today. The broad cultural patterns 
include a larger suite of tools including smaller notched points and groundstone, and bone or 
antler implements used for working wood. Shell midden sites first appear during this period 
indicating a transition to a more maritime-based subsistence pattern. The late period is dominated 
by settlement along the coastline and along streams and rivers and far greater specialization of 
technology. Trade goods also appear indicating extensive trade networks up and down the coast 
as well as with inland plateau neighbors. Salmon became a primary food source at this time as 
sea levels had risen and riparian environments supported large runs of salmon and provided 
plentiful food. 

The API is located in the traditional territory of the Nisqually, which is documented as extending 
along both sides of the Nisqually River from its delta at the southern end of the Puget Sound to 
nearly 30-miles upstream (Ruby and Brown 1986:150; Suttles and Lane 1990:486). Coastal 
Salish groups typically maintained strong social ties to neighboring groups in the pre-contact 
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period. Ethnographic and archaeological information indicates that local bands established 
permanent villages near the convergence of protective marine shoreline and freshwater drainage 
outlets, while temporary camps were established during the warmer months during seasonal food 
source gathering times. In the ethnographic period, the Nisqually occupied at least 40 villages on 
the Nisqually River, where resources were plentiful. There was a village located on McAllister 
Creek, one at Sequalitchew Creek, one at the south end of Nisqually Lake, one near Roy, and the 
villages at South Bay and Olympia were called “associated villages”, because of intermarriages 
between neighboring villages (Carpenter et al 2008). Temporary camps were also utilized while 
traveling for seasonal food sources, typically during the warmer summer months.  

Reviewed ethnographic records (Hilbert et al 2001; Smith 1940) do not indicate any Nisqually 
villages located in the immediate API. The nearest ethnographic village site appears to have been 
located west of the API on the mouth of the Nisqually River, ᵗᶸsqwE’le. A second village site is 
located to the east near the junction of the Sequalitchew Creek and the river, stgwáletcabe (Smith 
1940). 

Non-native settlement of the Puget Sound was prompted following the establishment of Hudson 
Bay Company (HBC) fur trading posts. The HBC capitalized on the high demand for beaver 
pelts and enlisted the services of local Native American trappers.  Two HBC forts and one 
associated village were stationed on the Nisqually delta.  Fort Nisqually was a pastoral and 
agricultural branch of the Puget Sound Agricultural Company (a subsidiary of the Hudson Bay 
Company), and shipped supplies to England and other fort establishments (Stilson 2003). Further 
regional non-native settlement was encouraged by the Treaty of Washington in 1846, the 
Donation Land Claim Act of 1850, and the creation of the Territory of Washington in 1853.  

Non-native settlement in Puget Sound drastically affected Indian people and their traditions. In 
1854, following negotiations between the Nisqually, Squaxin, and Puyallup, and the United 
States government during the Medicine Creek Treaty, three reservations were to be established.  
Chief Leschi and Quiemuth refused to sign the treaty after learning that the Nisqually reserve 
was to be established west of the delta, and not on the river where people could fish (Carpenter et 
al 2008).  This initiated the Treaty War of 1855.  During this time internment camps were 
established on Fox Island and Squaxin Island. The war ended when territorial Governor Isaac 
Stevens agreed to establish reservation lands along the rivers of both the Nisqually and Puyallup, 
and requested that Indian warriors return to the area which resulted in the hanging of Chief 
Leschi and murder of Quiemuth.  Soon after, a large portion of the reservation was condemned 
by the US Army for development of military installations (later to become Fort Lewis), and 
many displaced Nisqually were forced to relocate to foreign lands on the Quinault River and the 
Puyallup, Skokomish and Chehalis reservations, as much of the reservation land remaining had 
already been divided and allotted into family units (Carpenter et al 2008).  

Historic maps were reviewed in an attempt to reestablish land use history. Two unnamed historic 
trails are delineated within a 1 mile radius of the API; one with a spur to the east and a circular 
route along Red Salmon Creek to the west. The 1854, 1859 and 1871 GLO maps show Donation 
Land Claims had been taken out along the Nisqually River but not in the API (United States 
Surveyor General 1854, 1859, 1871, accessed via WISAARD November 27, 2017).  
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Few European Americans lived in the area at the turn of the 20th Century.  In 1906 the E.I. 
DuPont de Nemours & Company purchased land in the area and opened an explosives 
manufacturing facility called the DuPont Powder Works (Munyan 1972), on top of the site of 
Lach-ah-Lett’s (Nisqually) village site (Carpenter et al 2008:13).  The City of DuPont was built 
around this industry, and the city, an example of a Pacific Northwest company town, is now 
listed on the Register of Historic Places.   

Previously Recorded Cultural Resource Studies and Sites 
A review of the WISAARD revealed that a total of 23 previous cultural resources studies have 
been completed within a 1-mile radius of the API (Table 1).  The majority of these studies were 
conducted for other residential developments including the Northwest Landing, as well 
Interstate-5 improvements. 

12 sites have been previously recorded within a 1-mile radius of the API (Table 2).  Prehistoric 
lithic material has been recorded east and northeast of the project area.  The closest identified 
pre-contact site is adjacent to the API and consisted of a camp site with rock ovens, stone tools 
and other cultural debris (Kaehler 2007, Kaehler et al 2008). No archaeological site, historic site, 
or cemetery has been previously recorded within the API.  

Additionally, 9 historic properties have been inventoried within a 1-mile radius of the APE 
(Table 3). 

Cultural Resources Expectations 
Based on ATCRC’s background review of environmental and cultural contexts, and previously 
recorded cultural resources studies and sites, the project area is considered to be located in an 
area of high probability for cultural materials and/or deposits. However, the project area is 
currently disturbed, cleared, and graded open land that has been significantly altered over the 
past nine years (Figures 2 and 3). No ethnographic, archaeological or historic sites have been 
previously encountered within the project area, although site 45PI777 was identified in land 
parcels adjacent to the API. If cultural resources were present in the project area they would 
likely represent pre-contact materials such as rock ovens and debris scatters. 
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Figure 2. Overview of Hoffman Hill Tract O with a view of 45PI777 and evidence of landscape grading, view 
east, 11/28/2017. 

Figure 3. Overview of the Hoffman Hill Site (45PI777) and vicinity, view southeast. (from Kaehler et al. 
2008). 
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Table 1. Cultural resource surveys and excavations within a 1 mile radius of the API 

NADB Citation Project Name Proximity to 
APE 

Historic 
Properties 
identified 

in the 
APE? 

1350377 Kaehler 2007 Field Summary for the Archaeological Data 
Recovery Excavation at the Hoffman Hill Site 
45PI777 

0.02 miles 
northeast 

No 

1351196 Kaehler et al 
2008 

Hoffman Hill Site (45PI777) Data Recovery 
Excavations at Quadrant Homes, Village IV, 
Division 5, Phase 1, City of DuPont, Pierce 
County, Washington 

0.02 miles 
northeast 

No 

1348374 Forrest 1996 Cultural Resource Assessment of Two Timber 
Thinning Areas at the Fort 
Lewis Golf Course 

0.2 miles 
northeast 

No 

1683268 Stipe 2012 DuPont-Hoffman Hill Cellular Facility Project 
Cultural Resources Review 

0.27 miles north No 

1351522 Cooper 2008 Final Cultural Resources Survey / Discipline 
Report: Point Defiance Rail Bypass Project, 
Pierce County, Washington 

0.45 miles east  No 

1683008 Van Galder 
2012 

Federal Railroad Administration WSDOT Point 
Defiance Bypass Project Environmental 
Assessment, Section 106 Survey Report Historic, 
Cultural, and Archaeological 
Resources/Discipline Report 

0.48 miles 
southeast 

No 

1689067 Fike 2016 Historic Properties Identification and Evaluation 
Report of the Wilson Dairy and McBride 
Property: Billy Frank Jr. Nisqually National 
Wildlife Refuge 

0.5 miles 
southwest 

No 

1348036 Parks 2006 USFWS Archaeological and Historical 
Resources Identification Report Under 
Programmatic Agreement for Nisqually 
Estuary/Red Salmon Slough Restoration Phase 2 

0.5 miles south No 

1684452 Kiers 2013 Cultural Resources Survey, I-5/SR510 to SR512-
Stage 4 Mobility Improvements, Thurston and 
Pierce Counties, Washington 

0.65 miles 
southeast 

No 

1340356 Robinson 1996 Stage Two Cultural Resources Survey and 
Monitoring of the Washington State Department 
of Transportation’s SR 5: South DuPont 
Interchange Project 

0.67 Miles east No 

1349697 Sadler 2007 Cultural Resources Assessment of the Proposed 
Fiscal Year 2008 Timber Sale Tracts on Fort 
Lewis 

0.67 miles 
southeast 

No 

1351522 Cooper 2008 Cultural Resources Survey/Discipline Report 
Point Defiance Bypass Project 

0.67 miles 
southeast 

No 

1680893 Parks USFWS Archaeological and Historical 
Resources Identification Report Under 
Programmatic Agreement for Red Salmon 
Slough Restoration Phase III (13410-A-J018) 

0.68 miles west No 

1683944 Kiers 2013 Cultural Resources Survey, I-5/SR 510 to SR 
512 – Stage 3 Mobility Improvements, Thurston 
and Pierce Counties, Washington 

0.37 miles south No 

1682550 Falkner 2010 Archaeological Site Verification of 55 Sites and 
Isolates on Fort Lewis 

0.85 miles south No 
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1347404 Sadler 2007 Cultural Resources Assessment of the Proposed 
Fiscal Year 2007 Timber Sale Tracts on Fort 
Lewis 

0.83 miles 
southeast 

No 

1348036 Parks 2006 USFWS Archaeological and Historical 
Resources Identification Report Under 
Programmatic Agreement for Nisqually 
Estuary/Red Salmon Slough Restoration Phase 2 

0.85 miles 
southwest 

No 

1334675 Bourdeau 1995 Cultural Resource Inventory at the Red Salmon 
Slough Wetland Mitigation Project 

0.85 miles west No 

1682552 Ragsdale 2011 Predictive Model Archaeological Survey on 
Joint Base Lewis-McChord 

0.86 miles 
southeast 

No 

1349697 Sadler 2007 Cultural Resources Assessment of the Proposed 
Fiscal Year 2008 Timber Sale Tracts on Fort 
Lewis 

0.87 miles 
southeast 

No 

1348367 Lewarch 1995 Draft: Cultural Resources Inventory of the Fiscal 
Year 1994 and 1995 Timber Sales Project Areas, 
Fort Lewis 

0.87 miles 
southeast 

No 

1334675 NA Braget Dike NRHP Survey 0.93 miles west No 
1340854 Wessen 2001 Weyerhaeuser Real Estate Company/ Quadrant 

Northwest Landing and Weyerhaeuser/ DuPont 
Cleanup Area Revised Boundary of 
Archaeological Site 

0.96 miles 
northeast 

No 

Table 2. Sites previously identified within a 1-mile radius of the APE. 
Site 
Number 

Site Type Proximity to 
APE 

NRHP Eligibility 

45PI777 Pre-contact and historic components; pre-contact 
camp; pre-contact lithic material; pre-contact rock 
alignment 

0.02 miles 
northeast 

Not evaluated 

45PI1263 Pre-contact isolate, pre-contact lithic material 0.41 miles east Not evaluated 

45PI400 Pre-contact camp; pre-contact shell midden 0.6 miles north Not evaluated 

45PI405 Historic objects; historic residential structures 0.41 miles south Potentially Eligible 

41PI1172 Historic Homestead; William Young Homestead ca. 
1850’s to 1918 

0.9 miles south Potentially Eligible 

41PI0781 Historic Debris scatter/concentration; historic trash 
ca. 1910 to 1960 

0.42 miles 
northeast 

Potentially Eligible 

41PI0544 Historic Maritime Property; Braget Dike 1906-
1970’s 

0.9 miles west Not Eligible 

PI00072 Pre-contact, DuPont Southwest, Shell Midden  1.0 miles north Eligible 

PI00414 Pre-contact Shell Midden 1.0 miles north Not evaluated 

PI00449 Historic Homestead site, Yehle House ca. 1890-1985 0.94 miles south Not Eligible 

PI00487 Historic trash dump, 1930s-1940s 0.98 miles south Potentially Eligible 

PI01409 Historic debris scatter, 1892-1932 .021 miles south Not evaluated 



ATCRC Report  
#PI-05-17 

Cultural Resource Survey for Hoffman Hill Tract O, 
DuPont, Pierce County, Washington 

10  

 

 

Table 3. Historic Property Inventory within 1-mile of the APE 
Property ID Historic Name/Description Proximity to APE NRHP Eligibility 
669513 Fort Lewis Golf Course Clubhouse Details Hidden Details Hidden 
126153 Braget Farm Bridge 0.86 miles west Not eligible 
53857 DuPont School 0.2 miles south Unknown 
29619 Farm buildings 0.15 miles south Unknown 
85120 Old Nisqually Road UC Bridge 0.6 miles east Not Eligible 
708211 McBride Property 0.65 miles southwest Not Eligible 
700833 Eagles Pride Golf Course 0.78 miles east Not Eligible 
29620 Yehle Farm 0.94 miles south Not Eligible 
29618 Farm Buildings 0.72 miles southwest Unknown 

Field Investigations 
Field investigations were conducted on November 27th and 28th, 2017 by Andrew Viloudaki 
(Project Archaeologist) and Brad Beach (Nisqually Tribal Historic Preservation Office) during 
sunny (11/27/2017), foggy and rainy (11/28/2017) weather conditions. During pedestrian survey 
and the excavation of SPs 1-5 Jackie Wall (Nisqually Tribal Historic Preservation Officer) 
assisted with the investigation.  

The field investigations consisted of pedestrian survey and subsurface testing. Pedestrian survey 
consisted of walking transects spaced at approximately 10 meter intervals while visually 
inspecting ground surface to indicate the presence/absence of cultural materials and/or features. 
Subsurface testing consisted of excavating shovel probes (SP) across the project area to 
investigate the presence/absence of buried cultural deposits/materials. SPs were judgmentally 
placed based on project scope and environmental features. SPs measured approximately 40 
centimeters (cm) in diameter and were excavated to a minimum 40 cm below the ground surface 
(cmbgs) or impasse. Sediments were screened through ¼-inch mesh, and backfilled upon 
completion.  The shove probe log is presented in Appendix A.  

The SPs were excavated along three parallel transects, A, B, and C, on  general east-west axes, 
Transect A followed the northern boundary of the API on a gentle slope above the 20-30º slope 
that ended at the rock retaining wall. SPs 1-5 were placed at 10m intervals along the northeast 
section of the API closest to previously recorded archaeological resources. The remaining SPs in 
were placed at 20m intervals (6-35).  

The project area is characteristic of cleared, disturbed, and graded open land in an encroaching 
urban setting (Photos 1-3). The property is semi-developed with a large stone retaining wall 
bisecting the site on the eastern end, with significant disturbance to the remaining areas due to 
construction related activities. The entire site is fairly clear of vegetation with sporadic growths 
of Himalayan blackberry, dandelions, other invasive species, and pine saplings. The northern 
portion of the site is on a ~20-30ᵒ south facing slope ending abruptly at the large stone retaining 
wall. The southern section of the site is a gentle (~5-7ᵒ) east slopping rectangular expanse 
between the retaining wall to the north, Hoffman Hill Blvd. on the south, and Swan Loop to the 
east and west. Surface visibility varied from 0-100%.   
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Photo 1. Overview of western portion of project area, view east. 
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Photo 2. Overview of the western portion of the API, view west, northwest. 

 
Photo 3. Overview of the eastern portion of the API, view east, northeast. 
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One piece of possible fire cracked rock and a few pieces of modern refuse were observed during 
the pedestrian survey, including plywood, plastic bags, and garden refuse. 

A total of 35 SPs were excavated within the API in three transects. Transect A (1-12) along the 
northern boundary of the API with a variable interval for SP placement beginning with 10m (1-
5), in the section of the API adjacent to the properties with identified archaeological materials, 
and extending to 20m after testing revealed disturbed contexts without intact cultural soil 
horizons (6-12). Transect C (13-24) ran parallel to Hoffman Hill Blvd., offset by ca. 15m north 
due to the associated sidewalk, sewage, and other utilities.  Transect B (25-35) was placed evenly 
in-between Transect C and the large rock retaining wall (Figure 4). Encountered soils were 
mostly representative of imported construction fill and those described for the area by the USDA 
NRCS (Photo 4). Throughout the southern portion of the site (transects B and C) various levels 
of disturbance and construction fill were encountered. No historic artifacts were observed, and 1 
pre-contact agate flake was observed in disturbed contexts during field investigations. 

 
Photo 4. Example of subsurface deposits encountered in the project area. 
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Figure 4. Satellite imagery of the API with the shovel probe locations.  
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Results and Recommendations 
ATCRC’s cultural resources assessment for the Hoffman Hill Track O included background 
research, field investigation, and preparation of this report. Background review determined the 
project area to be located in an area considered high probability based on its proximity to a 
previously recorded archaeological site. Field investigations consisted of pedestrian survey and 
subsurface testing; no cultural resources were encountered. As such, ATCRC has determined it 
unlikely that any cultural materials or features will be impacted during project construction. 
ATCRC recommends that an Inadvertent Discovery Plan (IDP) be adopted prior to further 
ground disturbing activities in the event that archaeological resources or human remains are 
discovered during further site development. An IDP is attached Appendix B. 

No cultural resources study can wholly eliminate uncertainty regarding the potential for 
prehistoric sites, historic properties or TCPs associated with a project. The information 
presented in this report is based on professional opinions derived from our analysis and 
interpretation of available documents, records, literature and information identified in this 
report, and on our reconnaissance-level field investigation and observations as described herein. 
Conclusions and recommendations presented apply to project conditions existing at the time of 
our study and those reasonably foreseeable. The data, conclusions and interpretations in this 
report should not be construed as a warranty of subsurface conditions described in this report. 
They cannot necessarily apply to site changes of which ATCRC is not aware and has not had the 
opportunity to evaluate. 
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Appendix A: Shovel Probe Log 
Transect Letter UTM Soil Type Description Cultural 

Material 
A 1 524540 Nisqually 

loamy sand 
0-28cm- root mat, yellowish brown sandy 
loam with mixed organics with an occasional 
charcoal flecks 
28-78cm- yellowish brown sandy loam  

NONE 
5214965 

A 2 524532 Nisqually 
loamy sand 

0-18cm- root mat, yellowish light brown 
sandy loam with mixed organics, charcoal, 
and burnt soil 
18-33cm- yellowish brown sandy loam with 
mixed organics, charcoal, burnt soil, and 
glass 
33-75cm- greyish brown sandy loam 

1 Agate 
flake in 
disturbed 
context 

5214969 

A 3 524527 Nisqually 
loamy sand 

0-16cm- root mat, yellowish brown sandy 
loam with mixed organics 
16-68cm- greyish brown sandy loam  

NONE 
5214973 

A 4 524520 Nisqually 
loamy sand 

0-11cm- root mat, yellowish brown sandy 
loam with mixed organics  
11-42cm- greyish brown sandy loam  

NONE 
5214983 

1 5 5224503 Nisqually 
loamy sand 

0-17cm- root mat, yellowish brown sandy 
loam with mixed organics  
17-33cm- yellowish brown sandy loam with 
some gravel   
33-43cm- greyish brown  sandy loam  

NONE 
5214991 

A 6 524487 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-15cm- root mat, yellowish brown gravelly 
sandy loam with mixed organics  
15-28cm- disturbed greyish brown very 
gravelly sandy loam, containing plastic and 
glass 
28-66cm- greyish brown very gravelly sandy 
loam  

NONE 
5215002 

A 7 524466 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-10cm- root mat, greyish brown gravelly 
sandy loam with mixed organics 
10-57cm- greyish brown very gravelly sandy 
loam   
~50cm- water drainage  

NONE 
5215007 

A 8 524448 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-11cm- root mat, greyish brown gravelly 
sandy loam with mixed organics  
14-51cm- greyish brown very gravelly sandy 
loam  
 ~40cm- water drainage  

NONE 
5215016 

A 9 524428 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-11cm- root mat, greyish brown  gravelly 
sandy loam with mixed organics 
14-51cm- greyish brown very gravelly sandy 
loam 
~40cm- water drainage  

NONE 
5215022 
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Transect Letter UTM Soil Type Description Cultural 
Material 

A 10 524404 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-14cm- root mat, greyish brown  gravelly 
sandy loam with mixed organics and garden 
debris 
14-52cm- greyish brown very gravelly sandy 
loam 
~40cm- water drainage  

NONE 
5215033 

A 11 524380 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-14cm- root mat, greyish brown gravelly 
sandy loam with mixed organics  
14-52cm- greyish brown very gravelly sandy 
loam  

NONE 
5215040 

A 12 524361 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-13cm- root mat, greyish brown gravelly 
sandy loam with mixed organics 
13-54cm- greyish brown gravelly sandy loam  

NONE 
5215048 

C 13 524340 Glacial Till 0-37cm- very cobbly sand, glacial till NONE 
5215060 

C 14 524330 Glacial Till 0-33cm- very cobbly sand, glacial till NONE 
5215074 

C 15 524313 Glacial Till 0-12cm- gravelly sand (fill) 
12-33cm- very cobbly sand, glacial till 

NONE 
5215086 

C 16 524307 Degrading 
Mudstone 

0-9cm- gravelly sand (fill) 
9-16cm- very cobbly sand, redeposited 
glacial till  
16-27cm- mixed light, dark and greyish 
brown very compact silty loamy clay 
(degrading mudstone) 

NONE 
5215064 

C 17 524320 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-18cm- sandy gravel (fill) 
18-37cm- sandy gravel mixed with organics 
(fill) 
37-55cm- greyish brown gravelly sandy loam                                 
55-65cm- greyish brown very gravelly loamy 
sand 

NONE 
5215050 

C 18 524334 Degrading 
Mudstone 

0-20cm- mixed sand and gravel (fill) 
20-40cm- mixed light, dark and greyish 
brown very compact silty loamy clay 
(degrading mudstone) 

NONE 
5215034 

C 19 524351 Glacial Till 0-11cm- root mat, greyish brown very 
gravelly sandy loam  
11-31cm- greyish brown very gravelly sandy 
loam   
31-58cm- very cobbly sand, glacial till 

NONE 
5215024 

C 20 524367 Unidentified 
Fill 

0-40cm- greyish brown sandy loam with 
cobbles   
40-66cm- dark brown sandy loam  
(Clean boundary)  
66-80cm- mixed light and dark brown 
sedimentary deposit, sandy loam 

NONE 
5215008 

C 21 524386 Mudstone 0-64cm- mixed sand and gravel (fill) 
0cm- mudstone, ground water   

NONE 
5214997 
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Transect Letter UTM Soil Type Description Cultural 
Material 

C 22 524407 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-42cm- gravelly sand (fill) 
42-69cm- greyish brown greyish very 
gravelly sandy loam (subsoil) 

NONE 
5214994 

C 23 524425 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-49cm- gravelly sand (fill)                                             
49-76cm- greyish brown greyish very 
gravelly sandy loam (subsoil), ground water 

NONE 
5214985 

B 24 514443 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-37cm- gravelly sand (fill) 
37-79cm- very gravelly loamy sand (subsoil) 

NONE 
5214975 

B 25 524461 Everett  
very gravelly 
sandy loam 
with 8 to 15 

percent slopes 

0-55cm- Compacted sand and gravel, (fill)  
55-73cm- greyish brown very gravelly sandy 
loam (subsoil) 

NONE 
5214965 

B 26 524477 Construction 
fill 

0-92cm- mixed fine sand (fill)  NONE 
5214958 

B 27 524497 Degrading 
Mudstone 

0-40cm- mixed fine sand (fill) 
40-55cm- mixed light, dark and greyish 
brown very compact silty loamy clay 
(degrading mudstone) 

NONE 
5214949 

B 28 524515 Degrading 
Mudstone 

0-29cm- mixed sand and gravel (fill) 
29cm- mixed light, dark and greyish brown 
very compact silty loamy clay (degrading 
mudstone) 

NONE 
5214939 

B 29 524512 Construction 
fill 

0-34cm mixed sand and gravel (fill)  
34cm- Ground water 

NONE 
5214955 

B 30 524496 Construction 
fill 

0-90cm- fine sand (clean) 
90cm- ground water 

NONE 
5214970 

B 31 524479 Construction 
fill 

0-100cm- fine sand (clean) 
100cm- Ground Water 

NONE 
5214980 

B 32 524453 Construction 
fill 

0-82cm- mixed fine sand with inclusions of 
charcoal, small gravel, and wood (fill) 
82cm- Ground water 

NONE 
5214989 

B 33 524420 Construction 
fill 

0-5cm- gravel (fill) 
5-86cm- mixed fine sand (fill) 
86cm- ground water 

NONE 
5215001 

B 34 524400 Construction 
fill 

0-56cm- fine sand (fill) 
56cm- ground water 

NONE 
5215007 

B 35 524372 Mudstone 0-44cm-mixed sand and gravel (fill) 
44cm- mudstone 

NONE 
5215023 
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Appendix B: Inadvertent Discovery Plan (IDP) 
Plan and Procedures for the Inadvertent Discovery of Cultural Resources and 
Human Skeletal Remains  
1. Introduction 
The following Inadvertent Discovery Plan (IDP) outlines the procedures to be implemented, in 
accordance with state and federal laws, if National Register of Historic Places (NRHP) 
potentially-eligible and ineligible cultural resource materials are discovered during construction. 
The separate protocol for discovery of human skeletal remains is described below, in Section 4.    

2. Recognizing Cultural Resources 
A cultural resource is an item of historical, traditional, or cultural importance.  The item could be 
prehistoric or historic. Examples include: 

• A multi-species accumulation of shell (shell-midden) with associated bone, stone, antler 
or wood artifacts, burned rocks or charcoal. 

• Bones that appear to be human or animal bones associated with a shell-midden (i.e. with 
associated artifacts or cooking features).    

• An area of charcoal or very dark stained soil with associated artifacts, 
• Artifacts made of chipped or ground stone (i.e. an arrowhead, adze or maul) or an 

accumulation (more than one) of cryptocrystalline stone flakes (lithic debitage), 
• Basketry, cedar garments, fish weir stakes or items made of botanical materials,  
• Clusters of tin cans or bottles, logging or agricultural equipment that appear to be older 

than 50 years, 
• Buried railroad tracks, decking, or other industrial materials. 

Not all cultural resource material encountered will be potentially-eligible for listing on the 
NRHP.  To be eligible for the NRHP cultural resources identified during construction must be 50 
years of age or older, meet one or more of the four criteria listed below, and retain sufficient 
physical integrity to convey historical significance (36 CFR 60.4).  A building, site, object, or 
structure may be considered for inclusion in the NRHP if it meets at least one of the following 
criteria: 

1. The property is associated with events that have made a significant contribution to the 
broad patterns of our history. 

2. The property is associated with the lives of persons significant in our past. 
3. The property embodies the distinctive characteristics of a type, period, or method of 

construction, or that represent the work of a master, or that possess high artistic values, or 
that represent a significant and distinguishable entity whose components might lack 
individual distinction.  

4. The property has yielded, or might be likely to yield, information important in prehistory 
or history. 
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The following archaeological resources will indicate potentially NRHP-eligible deposits and will 
be assumed NRHP-eligible until determined otherwise by the State Historic Preservation Officer 
(SHPO). 

• Pre-contact deposits (such as midden deposits) associated with Native American use or 
occupation. 

• Historic era non-Native American artifacts from NRHP-eligible (or potentially NRHP 
eligible) deposits (native soil or surfaces that were stable and exposed either between fill 
episodes, or after the conclusion of historic filling). 

• Historic features consisting of stratified deposits with artifact concentrations that appear 
to be spatially or temporally distinct. This includes refuse deposits, privies, or other 
discrete accumulations.  

• Courses of brick or other architectural materials that are part of a building foundation or 
pavement in their original position. 

• Historic era non-Native American artifacts from non-eligible contexts, only if they are 
diagnostic or have educational value. 

Examples of deposits that will not be considered NRHP eligible include: 

• Isolated or loose construction materials (brick, mortar, window glass), bottles, cans, 
located within fill sediments (not located in primary context). 

• Mass deposits of lumber, concrete, granite, coal, etc. 
• Pilings, decking, trestle, and railroad track, unless of clearly unusual construction. 
• Historic-era artifacts not associated with a feature or stable surface.  

Artifacts or deposits that are not potentially eligible, as described above, will be noted in daily 
field logs, photographed and documented on scaled site plans if possible.  The protocol for 
Inadvertent Discovery, including the stop-work clause noted in the procedure below will not be 
implemented for artifacts or deposits that are not potentially eligible for listing in the National 
Register.   

3. On-Site Responsibilities 
• STOP WORK 

If any contractor or subcontractor believes that he or she has uncovered any cultural resource 
during construction of the project, all work adjacent to the discovery must stop. The discovery 
location should not be left unsecured at any time.  Cultural resources encountered during an 
archaeological survey are intentional discoveries and are not covered under this plan. 

• NOTIFY DAHP 
Contact the DAHP Cultural Resource staff- 

State Archaeologist 
Rob Whitlam, Ph.D. 
email:Rob.Whitlam@dahp.wa.gov 
(360) 586-3080 
(360) 890-2615 – Cell 

mailto:Rob.Whitlam@dahp.wa.gov


ATCRC Report  
#PI-05-17 

Cultural Resource Survey for Hoffman Hill Tract O, 
DuPont, Pierce County, Washington 

23  

 

 

The DAHP will review the eligibility criteria above, make a recommendation to the artifact or 
deposits potential eligibility, and will proceed with agency and tribal notification as necessary 
(so long as the artifact or deposit is determined eligible).  

After consultation DAHP will complete a written plan of action describing the disposition of 
cultural resources pursuant to 43 CFR Part 10 and will execute their prescribed duties within that 
plan of action. 

4.  Protocol for Discovery of Human Skeletal Remains 
Washington State law requires immediate notification of known or suspected human remains 
whenever they are uncovered by investigation or construction activities to county and/or 
municipal law enforcement agencies, county medical examiner or coroner’s offices, DAHP, and 
federal and local agencies involved directly with the project or having jurisdiction over the 
subject properties.  

If human remains are discovered or exposed in backhoe trench spoils or sidewalls, and/or any 
other excavations performed during the excavation of the project all excavation will cease and 
the site will be secured.  The remains will be covered with a tarp or other materials (not soil or 
rocks) temporarily. The Coroner will be notified regarding the discovery.  The Coroner will 
determine if the remains are human, whether the discovery constitutes a crime scene, and will 
notify the Washington State Department of Archaeology and Historic Preservation (DAHP).  
The DAHP will be responsible for informing the affiliated tribes regarding the discovery.    

Construction may continue at the discovery location after the DAHP determine the boundaries of 
the discovery location and compliance with state and federal law requirements are complete.   

5.  Discovery Protocol Contact Information  
Gary Warnock, Coroner 
Thurston County Coroner’s Office 
2925 37th Ave SW 
Tumwater, WA 98512 
(p) 360-586-2091 

Guy Tasa, State Physical Anthropologist 
Department of Archaeology and Historic Preservation 
PO Box 48343 
Olympia, WA  98504-8343 
(p) 360-586-3534 
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Attachment 1o - Reduced Site Plan Review Set, dated May 9, 2018
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18391 Hoffman Hill Tract O - Impervious Area Table

Lot #: Lot Area

(SF)

Proposed

Impervious (SF)

Proposed

Impervious (%)

Proposed Building

Area (bldg line) Per

Lot (SF)

1 4,591 1,907 41.5% 1,205

2 3,230 1,819 56.3% 1,205

3 3,224 1,949 60.5% 1,205

4 3,196 1,945 60.9% 1,221

5 3,193 1,896 59.4% 1,205

6 3,221 1,815 56.3% 1,229

7 3,220 1,955 60.7% 1,205

8 3,169 1,863 58.8% 1,229

9 3,165 1,882 59.5% 1,205

10 3,223 1,887 58.5% 1,221

11 3,227 1,951 60.4% 1,205

12 3,214 1,868 58.1% 1,229

13 3,216 1,902 59.1% 1,205

14 3,073 1,820 59.2% 1,229

15 3,079 1,965 63.8% 1,205

16 3,011 1,965 65.3% 1,221

17 3,013 1,913 63.5% 1,205

18 3,037 1,831 60.3% 1,229

19 3,039 1,969 64.8% 1,205

20 3,020 1,889 62.5% 1,229

21 3,023 1,919 63.5% 1,205

22 2,975 1,919 64.5% 1,221

23 2,991 1,986 66.4% 1,205

24 3,203 1,912 59.7% 1,229

25 3,240 1,965 60.6% 1,205

26 3,258 1,883 57.8% 1,229

27 3,231 1,925 59.6% 1,205

28 4,760 1,835 38.6% 1,229

TOTAL: 91,043 53,335 58.6% 34,020

Private Access Easement (SF)
18,324

Total Impervious Coverage (SF)
71,659
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TREES AND LAWN IN

LANDSCAPE STRIP, TYPICAL
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MOWSTRIP ADJACENT TO

PROPOSED HOMES WHERE

LAWN IS SHOWN, TYPICAL.

HATCH FOR MULCH NOT

SHOWN

TOTAL PARCEL SIZE: 156,721 SQ FT

MINIMUM 30% LANDSCAPE AREA REQUIRED

156,721 SQ FT x 30% = 47,016 SQ FT REQUIRED

87,584 SQ FT PROVIDED

1

3

'

-

6

"

4

0

'

-

0

"

 

O

.

C

.

4

6

'

-

0

"

23,512 SQ FT LANDSCAPE

AREA PROVIDED

8,620 SQ FT LANDSCAPE

AREA PROVIDED

8,099 SQ FT LANDSCAPE

AREA PROVIDED (BARK MULCH)

TRACT B

47,353 SQ FT LANDSCAPE AREA PROVIDED

EROSION CONTROL HYDROSEED FOR ANY

IMPACTS THAT OCCUR OUTSIDE OF THE

SITE BOUNDARIES AS A RESULT OF THE

PROPOSED CONSTRUCTION ACTIVITIES

HYDROSEED ANY IMPACTED AREAS

WITHIN TRACT B FOLLOWING

CONSTRUCTION. NO IRRIGATION

IS PROPOSED

T

Y

P

I

C

A

L

EXISTING STREET LIGHT.

NO STREET TREE AT THIS

LOCATION

NO STREET TREE DUE TO

EXISTING STORM DRAIN

UTILITY LINE

EXISTING STREET LIGHT

S
IG

H
T

 D
IS

T
A

N
C

E

3

0

'

-

0

"

3

0

'

-

0

"

SITE DISTANCE TRIANGLE

ADD STREET TREE, 2" CAL.

MATCH EXISTING SPECIES



A

A

A

A

A

A

A

A

A

MO

MO

Pie

Pie

Pie

MO

MO

MO

Pie

Pie

Pie

MO

MO

MO

Pie

Pie

Pie

MO

MO

MO

H

H

Ac

Ac

Ac

Ac

Ac

Ac

N

N

FG

FG

RH

La

La

La

H

H

H

AcAc

Ac

Ac

Ac

Ac

N

N

FG

La

RH

La

La

H

H

H

H

H

Ac

Ac

Ac

Ac

Ac

Ac

N

N

FG

FG

FG

La

RH

La

H

H

H

MO

CB
CB

CB

CB

CB

CB

Cav

Cav

Cav

KF

KF

KF

EnG

FG

FG

FG

H

H

H

H

H

H

CBCB

CB

CB

CB

CB

Cav

Cav

Cav

FG

H

H

H

KF

KF

KF

EnG

EnGEnG

H

H

H

CB

CB

CB

CB

CB

CB

Cav

Cav

Cav

KF

KF

KF

EnG

EnG

EnG

FG

FG

FG

H

H

H

Cav

Cav

Cav

FG

KF

KF

KF

EnG

EnG

EnG

CB

CB

CB

CB

CB

CB

H

H

H

H

H

H

A

A

A

A

A

A

H

H

H

H

H

La

H
O

FF
M

A
N

 H
IL

L 
T

R
A

C
T

 O

M

A

T

C

H

L

I

N

E

 

-

 

S

E

E

 

S

H

E

E

T

 

L

-

1

RETAIN EXISTING STREET

TREES AND LAWN IN

LANDSCAPE STRIP, TYPICAL

TRACT B

SIGHT DISTANCE

1

3

'
-
6

"

1

3

'
-
6

"

EXISTING STREET LIGHT.

NO STREET TREE AT THIS

LOCATION

EROSION CONTROL HYDROSEED FOR ANY

IMPACTS THAT OCCUR OUTSIDE OF THE

SITE BOUNDARIES AS A RESULT OF THE

PROPOSED CONSTRUCTION ACTIVITIES

HYDROSEED ANY IMPACTED AREAS

WITHIN TRACT B FOLLOWING

CONSTRUCTION. NO IRRIGATION

IS PROPOSED

EXISTING STREET LIGHT

EXISTING STREET LIGHT

SITE DISTANCE TRIANGLE

3

0

'
-

0

"

3

0

'
-
0

"

ADD STREET TREE, 2" CAL.

MATCH EXISTING SPECIES



H
O

FF
M

A
N

 H
IL

L 
T

R
A

C
T

 O





H
O

FF
M

A
N

 H
IL

L 
TR

A
CT

 O

5/9/18

’

’ ’

Attachment 1p -Original Sized Site Plan Review Set that includes Cover Letter, Existing 
Conditions Plan, Horizontal Control Plan, Grading and Retaining Wall Plan, Road and 
Storm Plan, Water Plan, Sewer Plan, Landscape Plans, and Wall Design Plans dated 
May 8 and 9, 2018
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18391 Hoffman Hill Tract O - Impervious Area Table

Lot #: Lot Area

(SF)

Proposed

Impervious (SF)

Proposed

Impervious (%)

Proposed Building

Area (bldg line) Per

Lot (SF)

1 4,591 1,907 41.5% 1,205

2 3,230 1,819 56.3% 1,205

3 3,224 1,949 60.5% 1,205

4 3,196 1,945 60.9% 1,221

5 3,193 1,896 59.4% 1,205

6 3,221 1,815 56.3% 1,229

7 3,220 1,955 60.7% 1,205

8 3,169 1,863 58.8% 1,229

9 3,165 1,882 59.5% 1,205

10 3,223 1,887 58.5% 1,221

11 3,227 1,951 60.4% 1,205

12 3,214 1,868 58.1% 1,229

13 3,216 1,902 59.1% 1,205

14 3,073 1,820 59.2% 1,229

15 3,079 1,965 63.8% 1,205

16 3,011 1,965 65.3% 1,221

17 3,013 1,913 63.5% 1,205

18 3,037 1,831 60.3% 1,229

19 3,039 1,969 64.8% 1,205

20 3,020 1,889 62.5% 1,229

21 3,023 1,919 63.5% 1,205

22 2,975 1,919 64.5% 1,221

23 2,991 1,986 66.4% 1,205

24 3,203 1,912 59.7% 1,229

25 3,240 1,965 60.6% 1,205

26 3,258 1,883 57.8% 1,229

27 3,231 1,925 59.6% 1,205

28 4,760 1,835 38.6% 1,229

TOTAL: 91,043 53,335 58.6% 34,020

Private Access Easement (SF)
18,324

Total Impervious Coverage (SF)
71,659
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RETAIN EXISTING STREET

TREES AND LAWN IN

LANDSCAPE STRIP, TYPICAL

12" WIDTH BARK MULCH

MOWSTRIP ADJACENT TO

PROPOSED HOMES WHERE

LAWN IS SHOWN, TYPICAL.

HATCH FOR MULCH NOT

SHOWN

TOTAL PARCEL SIZE: 156,721 SQ FT

MINIMUM 30% LANDSCAPE AREA REQUIRED

156,721 SQ FT x 30% = 47,016 SQ FT REQUIRED

87,584 SQ FT PROVIDED
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AREA PROVIDED

8,620 SQ FT LANDSCAPE

AREA PROVIDED

8,099 SQ FT LANDSCAPE

AREA PROVIDED (BARK MULCH)

TRACT B

47,353 SQ FT LANDSCAPE AREA PROVIDED

EROSION CONTROL HYDROSEED FOR ANY

IMPACTS THAT OCCUR OUTSIDE OF THE

SITE BOUNDARIES AS A RESULT OF THE

PROPOSED CONSTRUCTION ACTIVITIES

HYDROSEED ANY IMPACTED AREAS

WITHIN TRACT B FOLLOWING

CONSTRUCTION. NO IRRIGATION

IS PROPOSED
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MEMORANDUM 

DATE: October 26, 2017 

TO: William Anderson, Building Services Division, City of DuPont 

FROM: Bryan Schwartz, P.E., Barghausen Consulting Engineers, Inc. 

CC: Brian Nguyen, Lennar Northwest, Inc. 

Ivana Halverson, Barghausen Consulting Engineers, Inc. 
Dave Briggs, Barghausen Consulting Engineers, Inc. 

RE: Drainage Compliance for Tract O 

Hoffman Hills, Village IV, Division 5 
Our Job No. 18391 

The required storm drainage water quality treatment and retention/detention for the Hoffman Hills Division 
5, Tract O project are being provided by the plat infrastructure of the Northwest Landing project per the 
storm calculations by ESM Consulting Engineers, LLC.  Storm drainage stub-outs have been designed or 
provided to each of the tracts for Hoffman Hill Division 5.  Tract O drains to the existing Village IV, 
Division 5 stormwater facility located east of Hoffman Hills Boulevard.  The approved calculations allow 
up to 75 percent of the multi-family tract area to be impervious.  The following outline provides a summary 
of the Village IV, Division 5 design impervious area vs. the proposed impervious area of the multi-family 
tracts.  The proposed duplex development will not exceed the allowed impervious area.    

Tract 
Description 

Tract Total 
Area (SF) 

Tract Impervious 
Area Allowed 

(SF) (75% of total 
area) 

Tract 
Impervious 

Area Proposed 
(SF) 

Drainage Pond 

Tract O, Village 
IV Div. 5 

156,721 117,541 71,600 
Village IV, Div. 5  
Stormwater Facility 

This memorandum is provided for purposes of the Civil Permit submittal to the City of DuPont.  Please let 
me know if you have questions regarding this summary. 

Attachment 1q - Drainage Compliance Memo Tract O 
prepared by Barghausen Consulting Engineers dated 
October 26, 2017



Attachment 1r - Authorization to Act as Agent Affidavit 
authorizing B Nguyen as the agent on the application on 
behalf of Lennar NW LLC, dated December 6, 2017



Attachment 2a - Modified SEPA MDNS dated July 
24, 2017
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PRELIMINARY PLAT- 1 

CAO VARIANCE - 1

BEFORE THE HEARING EXAMINER FOR THE CITY OF DUPONT 

RE:  Hoffman Hill Division 5 Phase 1 

Tract I 

Preliminary Plat 

SUB 14-02 

S

U

 

 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND FINAL DECISION 

SUMMARY 

The applicant has requested preliminary plat approval for the division of the 2.03 acres of Tract I of 

Hoffman Hill Division 5 Phase 1 into 16 residential lots for eight townhome buildings with each building 

composed of two zero lot line dwelling units.  The preliminary plat application is approved subject to 

conditions.   

The bulk of the hearing and almost half of this decision addresses disagreements between staff and 

applicant over side and front yard requirements for the proposed townhomes.  Staff asserts that City 

regulations require (1) ten-foot side yard setbacks and (2) front yard setbacks that alternate between 16 

and 22 feet.  The applicant asserts that City regulations only require five-foot setbacks and front yard 

setbacks that alternate between 16 and 20 feet.  This decision concludes that both of the applicant’s 

setback interpretations apply to this proposal.  See Conclusions of Law No. 5 and 6, p. 7-13.   

The applicant’s interpretation of side yard setback standards is the more consistent with City regulations 

because it adheres to the requirement that setback standards must be applied to townhome buildings “as 

a whole,” as opposed to the individual dwelling units of the buildings. The staff’s interpretation of its 

side yard setback standards conflicts with the townhome “as a whole” regulation, conflicts with 

legislative intent and irrationally distinguishes between townhome buildings with zero lot line units and 

townhome buildings without zero lot line units.  The City’s ten-foot side yard requirement violates the 

“as a whole” standard by applying zero lot line regulations to individual townhome units.  Further, unless 

implied exceptions to implied exceptions are to be manufactured whole cloth, the City’s interpretation 

of its zero lot line standards would effectively prohibit any townhome buildings with more than two 

units.  The City Council clearly intended to authorize townhome buildings that accommodate 

Attachment 2b - Findings of Fact, Conclusions of 
Law and Final Decision for Hoffman Hill Division 5 
Phase 1, Tract I Preliminary Plat (SUB 14-02) dated 
August 31, 2017
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significantly more than two units, since multiple townhome regulations address townhomes buildings 

with more than two units.  Finally, the City’s interpretation requires greater setbacks for townhome 

buildings with zero lot line units than townhome buildings without zero lot line units, even if the 

buildings are otherwise identical.  There is no rational basis for such a distinction.  Consequently, it must 

be presumed that the City Council did not intend such disparate treatment. 

 

In contrast to the side yard issue, the City’s regulations provide virtually no guidance as to how to resolve 

the conflicting interpretations of front yard requirements.  The City’s regulations are very ambiguous as 

to what minimum front yards apply to staggered townhome buildings.  There is some regulatory text that 

moderately supports the applicant’s position.  However, what ultimately compels the applicant’s 

interpretation is the judicial requirement that ambiguous zoning provisions must be construed in favor 

of the property owner.  In the absence of any compelling policy interest or legislative guidance to the 

contrary, that judicial rule of construction is determinative on the front yard issue.   

 

TESTIMONY 

 

[This summary is only provided for the convenience of the reader, to provide an understanding of the 

testimony presented at the hearing.  The summary of testimony is not to be construed as containing any 

findings of fact or conclusions of law, or as indicating what information the examiner found pertinent 

or significant.] 

 

 

Lisa Klein, City of Dupont contract planner, summarized the staff report. Ms. Klein noted that “as 

measured from the centerline of Tract C” needed to be stricken from page 6 of the staff report since that 

requirement only applies to existing alleys.  It should be replaced with “from the property line.”  The 

reason for the special treatment for existing alleys is that there are numerous alleys in the City and the 

provision facilities redevelopment of lots adjacent to those alleys.  In response to examiner questions, 

Ms. Klein noted that the proposed division is a small portion of the overall Hoffman Hills subdivision 

and that drainage and traffic impacts are largely addressed by infrastructure installed in prior stages of 

development.  In 2008 final plat review created the tracts I and O subject to current subdivision review.   

Ms. Klein confirmed there are no critical areas at the project site. 

 

Ivana Halvorsen, applicant representative from Barghausen Consulting Engineers, noted that the 

applicant agrees with the staff report in part and that project review has been going on and off since 

2014.  She asserted that changes in city staff over that time has resulted in some disagreements over code 

interpretations.  Ms. Halvorsen identified a couple typographical errors in the staff report. On page 6, 

paragraph A3, Lots 1-7 are identified as abutting Tract C.  That should be Lots 7-16.  Condition 4 of 

Page 11 identifies site plan review as Type III review.  It should be Type II review.  Ms. Halverson 

addressed the front yard setbacks applicable to Lots 7-16.  Ms. Halvorsen noted that the applicant wants 

to maintain the option to change the location of the doors so that they face the east so that the front of 

the building faces the Fort Lewis property.  Sheet 2 of Exhibit 1(C) are intended to be typical but not to 

lock in a proposed design.  In 2012-2013 there were applications to place multifamily housing in the 

tracts under review.  Those applications were withdrawn due to market conditions.   
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Randall Olsen, applicant’s attorney, addressed the front and side yard setbacks.  Mr. Olsen asserted that 

the required side yards are five feet, resulting in 10-foot separation between the townhouse structures.  

Mr. Olsen summarized the argument he made in his letter addressing side yard setbacks, Ex. 12.  Mr. 

Olsen explained that the side yard requirement is limited to five feet instead of ten feet as asserted by 

staff because side yard setback requirements apply to the townhouse buildings as a whole instead of 

individual units.  Mr. Olsen also pointed out that the City position makes no sense since the code only 

requires 7.5-foot side yards for six-unit townhomes, which is less than the 10-foot setback that City staff 

assert applies to two-unit townhomes.  Mr. Olsen noted that the 10-foot requirement applied by City staff 

only applies to “zero lot line” development, which doesn’t include townhomes.  The code definition of 

“zero lot line” requires the walls of a building to directly abut a lot line, where town homes are defined 

to have walls on the lot line.  Regulations applying to zero lot line development also show that town 

homes are not encompassed within the term – the regulations require certain types of windows to be 

placed on the zero lot line walls an also require an exterior three-foot maintenance agreement, which 

wouldn’t be possible for a shared common wall in a townhome.   

 

Mr. Olsen also summarized his written argument on front yard setbacks, Ex. 11.  Mr. Olsen took the 

position that setback standards authorize a front yard setback to be as low as 16 feet provided that the 

front yard setback on an adjoining lot is at least two feet greater.  Mr. Olsen asserted this interpretation 

meets the intent of the code, which is to provide for staggered setbacks.  Staff’s interpretation is that for 

a front yard setback to be less than 20 feet, down to a minimum of 16 feet, the adjoining setback must 

be in excess of 22 feet.  If that were the intent of the regulations, the regulations would simply provide 

that the adjoining setback must be greater than 22 feet, rather than more generally requiring that the 

adjoining setback must be “in excess of two feet.”  By requiring a flat 22-foot setback, the staff position 

subverts the code’s written intent “to effect a variety of setbacks.”  Condition No. 5 should be modified 

to allow for the front yard setbacks proposed by the applicant.   

 

In response to examiner questions regarding past interpretations of setback requirements, Ms. Klein 

responded that she had investigated prior setback interpretations when she first started working for 

Dupont in 2015.  She examined the Tract J subdivision in particular, because it is almost identical to 

Tract I in that it has homes that are oriented to the front of Hoffman Boulevard and it has an alley and 

zero lot line development and lots with less than 45-foot width.  The staff report for the Tract J project 

doesn’t support the applicant’s interpretation of how setbacks were addressed in that project.  In the 

Tract J staff report, the project was characterized as zero lot line development pursuant to DMC 

25.20.040(4)(g)(imposing side yards for zero lot line development)  and it was determined that the 

project complied with those setbacks.  Condition No. 1 of the hearing examiner decision for Tract J 

requires the project to comply with the zero lot line requirements of DMC 25.20.040(4)(g), which is the 

ten-foot requirement that staff asserts as applying to the subject proposal.   

 

Jeff Wilson, Dupont Community Development Director, noted that he could only find one other similar 

townhome development, located on the other side of Hoffman Hills adjacent to the golf course.  The 

project was composed of two-unit townhomes and each townhome building had ten-foot side yards.  

That project, probably called Park View, has been built with the required ten-foot side yards.   
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Mr. Olsen clarified that his comments on consistency with Tract J refer to the approved preliminary plat, 

which approved five-foot setbacks.  The staff report required compliance with the zero lot line 

requirements of DMC 25.20.040(4)(g), but what that means was determined later, ultimately resulting 

in five-foot side yards.   

 

Brian Nguyen, applicant1 representative, addressed the distinction between zero lot line and townhouse 

development.  Mr. Nguyen acknowledged that the staff’s position on side yards would be sound if 

townhouse development qualified as zero lot line development, but it’s not zero lot line development.  

Townhomes are treated separately from zero lot line development.  Townhomes are grouped under 

multifamily development with walls on lot lines, not abutting them as contemplated in the definition of 

zero lot line development.  Front, side and rear setbacks for townhomes are all addressed in exactly the 

same manner with the same language.  The ordinance adopting those code provisions, Ordinance No. 

03-750, was adopted as part of a council discussion involving what qualifies as a townhome.  The 

language ultimately adopted recognized that townhomes include structures with or without setbacks.  

DMC 25.20.040(5)(D) allows townhomes to have 100% lot coverage and was adopted at the same time 

as the townhome ordinance.  It makes no sense to allow for 100% lot coverage but at the same time 

require ten-foot side yard setbacks.  Mr. Nguyen noted that a google maps review of townhome 

development in the northeast section of town, probably the Palisades area, revealed 2-3 multifamily unit 

buildings are space only ten feet apart.  As to front yard setbacks for garages, DMC 25.20.040(2)(E) 

gives an exception for garages five feet from the face of the house.  It’s unclear where the five feet starts 

and Mr. Nguyen would like clarification from the examiner.  It’s Mr. Nguyen’s understanding that if the 

house is setback sixteen feet that the garage can be set back 21 if it meets the requirements of the five-

foot exception under DMC 25.20.040(2)(E)2.   

 

In rebuttal, Ms. Klein noted that for Mr. Nguyen’s comments on the 100% lot coverage authorized by 

DMC 25.20.040(5)(D), that provision expressly states that all setback requirements must be maintained.  

Ms. Klein noted that in applying the townhome ordinances, a hierarchy had to be employed.  First and 

foremost, the townhomes are zero lot line developments.  Secondarily the project must be classified as 

a duplex or townhouse.  When you start off with 25.20.050 multifamily residences, it right off the bat 

directs you to zero lot line development requirements from the previous section, .040.  In the multifamily 

section, first it says refer to .040 for setbacks and then after the fact it refers to townhomes.   

 

Mr. Wilson emphasized that “zero lot line” refers to where a structure is placed on the property.  It 

                                                 
1 References to the applicant and contract purchaser of the property are used interchangeably in this decision.   

2 Clarification on the five-foot exception is not provided in this decision since staff hasn’t had an opportunity to present 

argument on the issue and application of the exception doesn’t appear to be specifically proposed by the applicant.  If the 

parties conclude that they differ on the five-foot exception prior to expiration of the reconsideration period, they may file a 

request for reconsideration to have the five-foot exception addressed.  The reconsideration review process can be used to 

give an opportunity for both parties to present their arguments on how the five-foot exception should be applied.  The DMC 

doesn’t appear to address reconsideration procedures for land use decisions.  Reconsideration requests will be accepted if 

filed with the community development director within ten business days of the issuance of this decision. No new evidence 

may be presented to support any request for reconsideration.   
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doesn’t matter if the structure is a duplex, triplex or townhome.  The definition of townhome isn’t 

dependent upon where the townhome is on a lot.  It’s based upon the type of construction.  As to front 

yard setbacks, Mr. Wilson noted that 20 feet is the minimum setback for the zoning district.  The 

applicant’s interpretation violates the minimum setback.   

 

In rebuttal, Mr. Olson noted that the code distinguishes between zero lot line and townhouse 

development because the zero-lot line requires the building to abut the lot line whereas the townhome 

definition has the wall located on the lot line.  The zero lot line definitions were in the code first and the 

townhome provisions were added later.  As to front yard setbacks, the code doesn’t set 20 feet as the 

minimum – the applicant’s interpretation is simply an alternative minimum setback authorized by the 

zoning district.   

 

The examiner left the record open through August 18, 2017 for the parties to submit evidence of prior 

City interpretations on the setback issues of the application.  Staff planned on submitting the staff report 

and hearing examiner decision for Tract J.  Tract J hasn’t yet been developed.  Responses on the 

submissions were due August 23, 2017.   

 

EXHIBITS 
 

The eight documents identified under “Summary of Record” in the staff report were admitted as Exhibits 

1-8 during the hearing.  The following documents were also admitted: 

 

Exhibit 9 Staff Report 

Exhibit 10 Modified MDNS dated August 2, 2017 

Exhibit 11 April 11, 2017 letter from Randall Olson addressing front yard setbacks 

Exhibit 12 April 11, 2017 letter from Randall Olson addressing side yard setbacks 

Exhibit 13 March 20, 2016 Department of Ecology comment letter 

Exhibit 14 Tacoma/Pierce County Health Department letter 

Exhibit 15 Google Map aerial of Tracts, I, O and J 

Exhibit 16 August 16, 2017 email plus attachments from J. Wilson to Examiner re 

Supplemental Materials. 

Exhibit 17 August 18, 2017 email plus attachments from R. Olsen to Examiner re 

Supplemental Materials. 

Exhibit 18 August 23, 2017 email plus attachments from R Olson to Examiner re 

Supplemental Materials Response 

Exhibit 19 August 23, 2017 email from J. Wilson to Examiner re Supplemental Materials 

Response 

 

 

FINDINGS OF FACT 
 

Procedural: 
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1. Applicant.  The applicant is NoJack4 LLC, Seattle, WA. 

 

2. Hearing.   A hearing was held on the subject applications on August 11, 2017 in the City of 

Dupont City Council Chambers.  The hearing was left open through August 23, 2017 for submissions 

evidencing past City interpretations of setback regulations.   

 

3. Project Description.  The applicant has requested preliminary plat approval for the division of 

the 2.03 acres of Tract I of Hoffman Hill Division 5 Phase 1, into 16 residential lots for eight townhome 

buildings with each townhome building composed of two zero lot line dwelling units.   

 

4. Adequacy of Infrastructure/Public Services.  The project will be served by adequate and 

appropriate infrastructure and public services as follows: 

 

A. Water and Sewer Service.  The proposal provides for adequate water and sewer 

infrastructure.  The City of DuPont’s water utility will serve the proposed plat.   A certificate 

of water availability has been issued for the proposal.  See Certificate of Water Availability, 

Ex. 1(g).  The Pierce County Public Works and Utilities Department will provide sewer 

service to the proposal.   

 

B. Police and Fire Protection.  The proposal will be served by adequate police and fire 

protection.  Staff have reviewed the proposal and cited no concerns over police resources 

or public safety issues related to the proposal.  The proposed plat is served by the DuPont 

Fire Department     The Fire Department submitted comments regarding review of the 

preliminary plat application, Ex. 7, which have been incorporated into the recommended 

conditions of approval.  The Fire Department recommends approval with the conditions.  

Pursuant to those recommendations, one additional fire hydrant shall be required and 

located on the property for fire ground operations subject to Fire Department approval.  The 

location shall be approved by the Fire Department.  Impacts to fire resources are addressed 

by the payment of fire impact fees, due at the time of building permit issuance pursuant to 

DMC 26.05.050.  

 

C. Drainage.  The proposal provides for adequate drainage facilities.  A drainage system has 

already been approved and constructed as part of prior stages of Hoffman Hills development 

to collect and treat stormwater runoff from the project site.  Stormwater runoff on the 

proposed plat will be less than anticipated in the design of the stormwater facilities that 

serve the site.  The proposed plat is required to convey onsite stormwater to the City’s 

existing facilities, which are large enough to receive same.  Final review and approval of 

the plat’s conveyance system, which is at the owner’s cost, shall occur following submittal 

of plat construction documents.  See drainage compliance memo dated October 14, 2014, 

Ex. 1(e).   
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D. Parks/Open Space.    The proposal provides for adequate parks and open space.  The Director 

of Community Development has found the proposal to be compliant with applicable park, 

recreation and open space requirements.  All parks necessary to serve the subject 

development were constructed with the underlying plat of Hoffman Hill Division 5, Phase 1.   

 

E. Transportation.  The proposal provides for adequate traffic infrastructure. Traffic 

infrastructure has already been constructed to accommodate the traffic impacts of the project 

as part of Hoffmann Hills Village IV, Division 5 preliminary plat approval.  The applicant’s 

traffic engineer, Bill Clingman, determined that the trip generation of the proposal will be 

less than that anticipated for the Division 5 traffic infrastructure improvements.  See Ex. 1(f).  

The proposal has also been reviewed by the City Engineer, who has determined that the 

proposal is consistent with all applicable standards for city roads, streets, access, circulation, 

transportation concurrency and the like.   

  

F. Schools.  The proposal provides for adequate schools.  Impacts to schools are addressed 

through mitigation payments made through a 1999 School Mitigation Agreement.  Safe 

walking conditions for students who only walk to and from school are provided by existing 

sidewalks. 

5. Adverse Impacts.  There are no significant adverse impacts associated with the proposal.  There 

are no critical areas on-site.  All existing vegetation was removed with rough grading and construction 

of the underlying plat, Hoffman Hill Division 5 Phase 1.  The proposal is fully compatible with 

surrounding uses.  The property adjoins the Fort Lewis property to the east and is buffered from that 

property by a wide strand of trees.  Residentially zoned and developed property is located to the north 

and west and the Hoffman Regional Stormwater Pond is located to the south.  The maximum density 

authorized for the R-12 zone is 12.5 dwelling units per acre and the applicant only proposes 7.9.  A 

mitigated determination of non-significance (“MDNS”) was issued for the project on July 14, 2017 

under the State Environmental Policy Act (“SEPA”).    The MDNS mitigates all significant 

environmental impacts created by the proposal, most notably requiring testing of soils and clean up as 

necessary pursuant to state regulations to remove any hazardous waste.  The mitigation measures also 

require monitoring for the presence of cultural resources and action as necessary to prevent any damage 

to such resources if discovered.   

 

CONCLUSIONS OF LAW 

 
1. Authority.  DMC 25.175.010 classifies preliminary plat applications as Type III permits. DMC 

25.175.010(2)(b) provides that the hearing examiner shall hold a hearing and issue a final decision for 

Type III permit applications.   

 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

  

PRELIMINARY PLAT- 8 

 

 

CAO VARIANCE - 8 
 

 
 

 

2. Zoning/Comprehensive Plan Designations. The City of DuPont Comprehensive Plan designates 

the subject property as located within the Residential-12 District in the Hoffman Hill Village.  The 

Zoning Map designation is R-12. 

3. Review Criteria.  DMC 24.03.050(a) and 24.03.060(b) govern the criteria for subdivision review. 

Applicable criteria are quoted below in italics and applied through associated conclusions of law 

 

DMC 24.03.050(a):   The Examiner shall review all proposed preliminary plats and shall take such 

action thereon as to assure conformance of the proposed subdivision to the general purposes of the 

comprehensive plan and to planning standards and specifications as adopted by the City. 

 

4. Conformance to Comprehensive Plan and Planning Regulations.  The proposal is consistent 

with the City’s comprehensive plan and planning standards for the reasons identified in Sections 3 and 

4 of the staff report, excluding the staff report analysis of disputed front and side-yard requirements, 

addressed separately in Conclusions of Law No. 5 and 6 below. 

 

5. Five-foot side yard setbacks apply to proposal.  The most difficult and hotly contested issue of 

the proposal is whether five or ten-foot side yard setbacks apply to the proposed townhome buildings.  

It is concluded that the townhome buildings are subject to five-foot side yard setbacks.  The applicant 

asserts that only five-foot side yards apply to its townhome buildings through operation of a 

development standard that requires that side yard setback requirements are to be applied to townhome 

buildings as a whole as opposed to individual units.  See DMC 20.20.050(4).  In contrast, the City relies 

upon a provision that requires a ten-foot side-yard setback for zero lot line housing.  See DMC 

25.20.040(4)(g).  In summary, the applicant’s position is more compelling, since the provision it uses, 

DMC 20.20.050(4), is more specifically applicable to townhomes.   The applicant’s interpretation also 

allows for a harmonized construction of the two potentially conflicting provisions relied upon by the 

City and applicant and is the most consistent with legislative intent.   A more detailed analysis follows, 

based upon a point by point analysis of pertinent code provisions. 

 

a. Applicant’s Argument.  The applicant’s argument can be summarized as follows:  DMC 

20.20.050(4) requires that side yard setbacks be applied to townhome buildings as a 

whole as opposed to their individual units.  Specifically, DMC 20.20.050(4) provides 

that “[f]or townhouses, side yard setbacks shall refer to the overall structure, not 

individual units.”  DMC 25.20.040(4)(a) provides that for lots less than 45 feet in width 

in the Hoffman Hill Village, the side yard setback must be five feet and the two side 

yards must total ten feet.  The proposal is in Hoffman Hill Village and all lots are less 

than 45 feet in width.  As authorized by 20.20.050(4), the applicant applies this setback 

to the two-unit townhome buildings as a whole, providing for five-foot side yard 

setbacks on either side of the townhome buildings.  

 

b. City’s Argument.  The City’s argument can be summarized as follows:  DMC 

25.20.040(4)(g) applies special side yard setback requirements to zero lot line housing.  

For “zero lot line housing” the provision authorizes “zero setback on one side of the 
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residence,” provided conditions are met, including that “[t]he other side yard setback is 

at least 10 feet or 15 feet depending on lot width per subsection (4)(a) of this section;…”  

As determined in Conclusion of Law No. 4(c), each of the two units of each of the 

proposed townhome buildings qualify as zero lot line housing.  Each unit has zero 

setback at its common wall.  If DMC 25.20.040(4)(g) applies to each of the two units of 

as asserted by the City, then “the other side yard setback” for each individual unit, 

meaning the two side yards of the two-unit townhome buildings as a whole, are each 

required to be ten feet wide.   

 

c. The proposed townhome units are zero lot line developments.  One of the keys3 to 

harmonizing the side yard setback provisions at issue is determining whether the 

proposed townhome units qualify as zero lot line developments.  It is concluded that the 

proposed townhome units are zero lot line developments.   

 

DMC 25.10.260(Z) defines a “zero lot line” as “the location of a building on a lot in 

such a manner that one of the building’s sides rests directly abutting a lot line.”  

(emphasis added).   The applicant argues that this definition is distinguishable from the 

DMC 20.10.200 definition of townhome which authorizes common walls to be located 

“on the lot line.” (emphasis added).  This is a distinction without a difference.  Given 

that lot lines have no width, a wall located “on” a lot line is located at the same place4 

as a wall located “directly abutting” a lot line.   

 

Beyond the metaphysical concept of lines without width, the DMC itself expressly 

identifies interior townhome units as zero lot line developments.  DMC 25.20.040(4)(h) 

provides that “[w]herever a zero lot line exterior wall does not abut another zero lot 

line exterior wall a three-foot-wide no-build maintenance easement shall be maintained 

at the property line;..: (emphasis added).  In its written argument, the appellant asserts 

that this language can’t apply to townhome units sharing a common wall because the 

maintenance easement would extend into the interior of the adjacent unit.  This argument 

fails to account for staggered townhome units, where the perimeter walls of each unit 

are only partially shared with those of adjoining units5.  DMC 25.20.040(4)(h) was 

clearly intended to apply to staggered units, because it applies to zero lot line exterior 

                                                 
3 To avoid confusion, it is noted that the applicant argues that the individual units do not qualify as zero lot line 

housing.  This decision concludes that the units do qualify as zero lot line housing.  As shall become in Conclusion of 

Law No. 5 (f), the fact that the units do qualify as a zero lot line housing supports rather than undermines the applicant’s 

position that the side yards are only required to be five feet.   

4 It is recognized that the common wall of a townhome can be characterized as not only being “on” a lot line but to 

also cross it, since the lot line between townhome units typically bisects the width of the wall.  However, ownership 

of the wall stops at the lot line, such that the wall of each unit can be considered to end at the lot lines as well, in the 

middle of each common wall.   

5 If the concept of staggered townhome units is not readily apparent, the reader is encouraged to do an internet search 

of images of staggered townhomes.   
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walls “wherever” the wall does not abut another zero lot exterior wall.  The “whenever” 

language signifies that in some situations only portions of the exterior sidewall of 

townhome units are part of a common wall, i.e. the common wall of a staggered unit.   

 

d. DMC 20.20.050(4)(townhome building as a whole) supersedes DMC 

25.20.040(4)(g)(zero lot line)  to the extent the provisions conflict and authorizes five-

foot setbacks.  To the extent that DMC 20.20.050(4) and DMC 25.20.040(4)(g) conflict, 

DMC 20.20.050(4) prevails and imposes a five-foot side yard setback.    

 

A determinative rule of statutory construction is that in case of conflict, specific statutes 

prevail over more general statutes.  See State of Washington v. Lee, 199 Wn. Ap. 678, 

683 (2016).  In this case, DMC 20.20.050(4) and DMC 25.20.040(4)(g) arguably 

conflict because their application results in different setback requirements as outlined in 

Conclusion of Law No. 5(a) and (b) above.  DMC 20.20.050(4) is the more specific 

setback requirement, because it applies to townhomes.  DMC 25.20.040(4)(g) is the 

more general standard because townhomes are only one form of zero lot line 

development.  Currently, the DMC also expressly allows garages to have zero-foot 

setbacks under certain conditions.  See DMC 25.20.040(3)(g); DMC 25.20.040(4)(i).    

Since the five-foot setback requirement of DMC 20.20.050(4) applies specifically to 

townhomes such as those proposed, while the 10-foot setback requirement of DMC 

25.20.040(4)(g) applies to zero lot line developments in general, the more specific five-

foot townhome requirement prevails.   

 

e. DMC 20.20.050(4)(townhome building as a whole) and DMC 25.20.040(4)(g)(zero lot 

line) can also be harmonized if construed to authorize five-yard setbacks.  Ultimately, 

DMC 20.20.050(4) and DMC 25.20.040(4)(g) can be easily harmonized and there is no 

reason to resort to the extreme of nullifying the applicability of DMC 25.20.040(4)(g) 

because it conflicts with the more specifically applicable DMC 20.20.050(4).  As 

previously noted, DMC 20.20.050(4) requires that “side yard setbacks” be applied to 

townhome buildings as a whole, rather than its individual units.  DMC 25.20.040(4)(g) 

is such a side yard setback requirement.  This is readily apparent as DMC 

25.20.040(4)(g) is located in DMC 25.20.040(4), the code section addressing side yard 

setbacks to townhome development via operation of DMC 25.20.050(3)(a).  As a 

setback requirement, DMC 25.20.050(3)(a) must be applied to the townhome building 

as a whole, not its individual units.  The proposed townhomes as a whole are not zero 

lot line housing, because as a whole they are separated from all property lines by at least 

five feet.  Since the townhome buildings as a whole do not qualify as zero lot line 

housing, they are not subject to DMC 25.20.040(4)(g).   

 

f. The fact that Townhome Buildings with Zero Lot Line Units Have Walls that Cross 

Interior Lot Lines Does Not Render the Townhome Building as a Whole a Zero Lot Line 

Development.  It is recognized that if setbacks are to be measured from the townhome 

buildings as a whole that they technically violate setback requirements where the 

exterior walls cross over interior lot lines.  Since the walls are not on or directly abutting 
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lot lines, but rather are crossing them, they arguably don’t qualify as zero lot line 

development.  In this regard, the code has to be construed as impliedly allowing 

townhome buildings to straddle lot lines.  The townhome definition authorizes common 

walls to be located on lot lines and various zoning district specifically authorize 

townhomes.  There is no way to effectuate legislative intent to authorize townhomes 

without impliedly allowing townhome walls to cross lot lines. 

 

Alternatively, the city’s zero lot line definition could be construed as applicable to walls 

that cross lot lines in addition to those that are just “on” or “directly abutting” lot lines.    

In this regard, the proposed townhomes could be construed as zero lot line housing and 

the ten-foot side yards advocated by staff could be required by DMC 25.20.040(4)(g).  

The problem is that such a construction only works for two-unit townhome buildings.  

Since each individual zero lot line unit would be required to have a ten-foot side yard, 

it would be impossible for any townhome building to have more than two units.  

Ordinance No. 03-750 adopts several zoning provisions regulating townhomes 

containing up to six units.  The City Council clearly considers its code to authorize 

townhomes with more than two units and there is nothing in the code to suggest that 

DMC 25.20.040(4)(g) was designed to indirectly limit townhome buildings to two units. 

 

The only way that the staff’s application of DMC 25.20.040(4)(g) can be reconciled 

with the Council’s intent to authorize multi-unit townhome buildings is to limit 

application of DMC 25.20.040(4)(g) to the end units of townhome buildings.  Perhaps 

such an interpretation can be justified on the principle that implied exceptions should be 

applied to the minimum extent necessary.  To enable the construction of townhomes 

with three or more units, it is absolutely necessary to exempt DMC 25.20.040(4)(g) from 

zero lot townhome units adjoining zero lot townhome units on both sides.  Such 

townhomes can still be constructed, however, if DMC 25.20.040(4)(g) is only applied 

to the end units as advocated by the City.  Applying implied exceptions to the minimum 

extent necessary, however, has its own drawbacks.  It can be argued that straying from 

the plain meaning of the code should be minimized as much as possible and that 

manufacturing implied exceptions to implied exceptions (e.g. DMC 25.20.040(4)(g) 

applies to all buildings except for townhome buildings except for the end units of the 

townhome buildings) is straying unacceptably far from the plain meaning of the City’s 

ordinances. 

 

Ultimately, falling back on legislative intent is the most effective means of resolving the 

complexities of the situation.  In this regard, the structure of the City’s setback 

regulations is most revealing. DMC 25.10.130 defines a “multi-family residence” to 

expressly include townhomes.  DMC 25.20.050(3)(a) states that for multi-family 

residential units that have three or more units, the average separation between the 

townhome buildings as a whole must be at least 15 feet.  The City’s end unit 

interpretation results in an average separation of 20 feet for townhome buildings with 
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zero lot line units (10 feet on either side of each building6).  At the same time, if the 

townhomes have no zero lot line units, only the 15-foot separation required by DMC 

25.20.050(3)(a) would apply7.  There is no rational reason to require greater setbacks 

for townhome buildings with zero lot line units than townhome buildings without zero 

lot line units.  Consequently, it must be presumed that the City Council did not intend 

such a distinction to make a difference.   

 

Similarly, for two-unit multifamily buildings, townhome buildings without zero lot line 

units would only be subject to a ten-foot separation under DMC 25.20.050(3) and 

25.20.040(4)(a) while townhome buildings with common walls on lot lines would be 

subject to the 20-foot separation under the City’s end unit interpretation of DMC 

25.20.040(4)(g).  Again, there is no rational basis to place higher setback requirements 

upon townhomes with zero lot units than identical townhome buildings without zero lot 

line units.  It must be presumed that the Council did not intend for such a distinction to 

occur.  It must be concluded that DMC 25.20.040(4)(g) does not apply to a townhome 

because it has common walls located on property lines.   

 

g. No Deference Due Staff Interpretation.  No deference is due to the staff’s interpretation 

of DMC 25.20.040(4)(g) because there is no evidence that the interpretation implements 

past precedent or adopted policy.  In interpreting local ordinances, RCW 36.70C.140(b) 

requires a court on judicial appeal to allow “for such deference as is due the construction 

of a law by a local jurisdiction with expertise.”  For deference to be “due,” a local entity 

interpreting an ambiguous local ordinance bears the burden to show its interpretation 

was a matter of preexisting policy for.  Ellensburg Cement Products, Inc. v. Kittitas 

County, 179 Wash.2d 737 (2014).  As discussed below, there is no substantial evidence 

or preponderance of evidence in the record establishing that the City ever applied its end 

unit interpretation of DMC 25.20.040(4)(g) to prior projects. 

 

As its sole evidence8 of a consistent prior interpretation, the City refers to the Hoffman 

Hills Preliminary Plat project.  The site plan submitted by the City shows two-unit 

townhome buildings composed of zero lot line townhome units.  The townhome 

                                                 
6 The 10-foot setback is for lots that are under 45 feet in width for areas designated by DMC 25.20.040(4)(a).  The 

side yard for zero lot line projects would have to be 15 feet if the lots exceed 45 feet.   

7 If the townhomes were on lots with a width exceeding 80 feet, the 20 foot separation requirement of DMC 

25.20.040(4)(a) would apply equally to buildings with or without zero lot line units.   

8 In its initial submission on prior interpretations on August 16, 2017, Ex. 16, the City submitted a site plan of the 

Parkview subdivision of Hoffman Hills in addition to the Tract J plat.  The site plan was submitted without comment.  

In its rebuttal, Ex. 19, the City acknowledged that the Parkview project “was not a good source of information for the 

interpretation of setbacks.”  Given the City’s concession on the probative value of the Parkview evidence, and the fact 

that much of the Parkview evidence in the record supports the applicant’s interpretation, see Ex. 17 and 18, the 

Parkview evidence is not determined to be compelling evidence of consistent past City interpretation or, in the end,  

even intended by the City to support its position.   
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buildings are depicted with five-foot side yard setbacks.  The depicted five-yard 

setbacks are consistent with the applicant’s proposed five-yard setbacks, not the ten-

yard setbacks the City contends are required by DMC 25.20.040(4)(g).   

 

The City points to the staff report and hearing examiner decision on the Tract J plat, 

which purport to apply DMC 25.20.040(4)(g) to the two-unit townhome buildings.  

However, it is very questionable whether the staff report and hearing examiner decision 

did in fact consider DMC 25.20.040(4)(g) to apply to townhome buildings that are 

separated from perimeter lot lines as proposed by the applicant.  DMC 25.20.040(4)(g) 

could be construed as authorizing townhome buildings as a whole to be built adjacent 

to perimeter lot lines if all conditions of the subsection are met.  The Tract J staff report 

notes that  “[t]he developer intends to build zero lot line residences in the plat and 

requests the Dupont City Council designate all developable lots for zero lot line 

development…”  This language can be reasonably construed as stating that the developer 

was intending to have its proposed townhome buildings as a whole abut side yard 

property lines.  The hearing examiner decision authorizes this proposal by requiring 

conformance to DMC 25.20.040(4)(g) in the conditions of approval.   

 

As previously noted, the final approved site plan for the Tract J project shows townhome 

buildings separated from side yard property lines by only five feet, not the twenty feet 

required under the City’s interpretation .  What reasonably could have happened is that 

the applicant changed its initial plans to have its townhome buildings abut side yard 

property lines and instead decided to center them with five-yard setbacks.  The change 

in design may or may not have been considered significant enough to trigger a plat 

alteration approval (likely not, as staff does not appear to have found any).  At any rate, 

whether what could have occurred as described in this paragraph actually did occur is 

not material.  What is material being that the discrepancy between the approved site plan 

and the wording of the staff report could be easily attributable to reasons that do not 

support the staff’s interpretation of DMC 25.20.040(4)(g).  The Tract J staff report and 

hearing examiner decision do not support a finding that DMC 25.20.040(4)(g) has been 

applied to townhome buildings that don’t abut perimeter side yard property lines. 

 

The applicant submitted a significant amount of evidence of its own that purportedly 

shows that its interpretation is supported by prior staff interpretations.  This decision 

concludes that the applicant’s side yard interpretation is correct without the application 

of any deference.  Consequently, it is not necessary to ascertain whether any deference 

is due prior City interpretations (on either a legal or evidentiary basis).   

 

6. 16/20-foot alternating front-yard setbacks apply to proposal.  The applicant proposes alternating 

front yard setbacks of 20 and 16 feet.  Staff asserts that the setbacks should alternate between 22 and 

16 feet.  It is determined that the 20/16-foot setbacks proposed by the applicant are consistent with the 

City’s front yard setback requirements. 
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The applicant and staff disagreement over front yard setback requirements arises from the “in excess” 

language of DMC 25.20.040(2), which provides as follows: 

 

(2) Minimum Front Yard Setback. Either 20 feet or 16 feet provided the principal building 

on the adjacent lot is setback in excess of two feet to effect a variety of setbacks within the 

block… (emphasis added). 

 

City staff argue that “in excess of two feet” applies to the baseline 20-foot setback requirement.  The 

applicant argues that the language applies to the setback of the proposed townhome at issue, i.e. the 

building subject to the 16-foot setback requirement.  No deference to the staff interpretation is due 

because there is no evidence of consistent past staff interpretation.  

 

Ultimately, DMC 25.20.040(2) must be construed in favor of the applicant because it is hopelessly 

ambiguous and there is no compelling reason to support the staff’s interpretation.  If a zoning ordinance 

is ambiguous, courts construe it in favor of the property owner.  Littlefair v. Schultze, 160 Wn. App. 

659 (2012).  DMC 25.20.040(2) is unquestionably ambiguous.  There is nothing on the face of the 

language that clearly supports the staff or applicant interpretation.  The conflicting interpretations are 

not supported on any policy basis and one interpretation doesn’t implement the purpose and intent of 

the City’s zoning regulations any better than the other.   

 

A couple minor points marginally support the applicant’s interpretation.  First, if the City Council 

intended the “in excess of two feet” to apply to the 20-foot baseline setback, it could have been 

significantly clearer about its intent by simply replacing with “in excess of two feet” with “greater than 

22 feet”.  The use of the more flexible “in excess” language suggests that the City Council couldn’t pin 

down the minimum setback to a set number because it would be based upon an adjoining 16-20-foot 

setback under the applicant’s interpretation.  Second, the “in excess” language is part of the disjunctive 

clause addressing 16-foot setbacks.  Since this clause is limited to addressing 16+ foot setbacks, the 

“in excess” language pertains to those 16-foot setbacks, i.e. the adjoining front yard setback must be 

two feet greater than the 16+ setback.  These are both minor points, but they are the only aids to 

construction in this case.  Given the requirement that ambiguous zoning ordinances must be construed 

in favor of the property owner and that the only aids to construction marginally favor the appellant’s 

interpretation, it is concluded that the 16/20 front yard setbacks proposed by the applicant are consistent 

with DMC 25.20.040(2).   

 

 

DMC 24.03.060(b)(1):   A proposed subdivision and dedication shall not be approved unless the 

Examiner makes written findings that: 

 

(1) Appropriate provisions are made for the public health, safety, and general welfare for open spaces, 

drainageways, streets, alleys, other public ways, transit stops, potable water supplies, sanitary wastes, 

parks and recreation, playgrounds, schools and school grounds and all other relevant facts, including 

sidewalks and other planning features that assure safe walking conditions for students who walk to and 

from school; and 
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DMC 24.03.060(b)(2):  The public use and interest will be served by the platting of such subdivision 

and dedication.  If the Examiner finds that the proposed subdivision and dedication make such 

appropriate provisions and that the public use and interest will be served, then the Examiner shall 

approve the proposed subdivision and dedication.  

 

7. Appropriate Provision for Infrastructure.  The proposal provides for appropriate infrastructure 

for the reasons identified in Finding of Fact No. 4. 

 

8. Proposal is in Public Use and Interest and Consistent with Public Health, Safety and Welfare.  

The proposal makes appropriate provision for the public health, safety and welfare and is in the public 

use and interest because it provides for appropriate infrastructure as determined in Finding of Fact No. 

4 while also not creating any significant adverse impacts as determined in Finding of Fact No. 5.  

 

 

DECISION 

 

The preliminary plat application meets all applicable criteria for the reasons identified in the 

Conclusions of Law above and is approved, subject to the following conditions of approval:   

1. The city issued a SEPA Mitigated Determination of Non-significance.  All mitigation measures 

are incorporated herein by reference as conditions of approval. 

2. A sign permit is required if a neighborhood identification sign is proposed. 

Prior to application for any Site Development Permits 

3. The project will demonstrate compliance with all required geotechnical recommendations. 

4. Type I Design Review and Type II Site Plan Review approval is required pursuant to DMC 

25.65.010(2). 

5. The front yard setbacks for front facing garages (Lots 7-16) shall comply with DMC 

25.20.040(2)(e). 

6. The side lot line for Lot 6 that is adjacent to Tract C shall be 10 feet in accordance with DMC 

25.20.040(4)(a). 

7. Landscape and irrigation plans are required with the civil construction permit.  One street tree every 

40 to 50 feet of lot frontage is required within the Swan Loop right-of-way landscape strip adjacent 

to the parcel.  Said trees shall be spaced to accommodate sight distance requirements for driveways 

and be at least 2-inch caliper, single stem with a minimum branch height of 5 feet at time of planting.  

The applicant will be required to demonstrate compliance with the water conservation regulations 

in DMC 25.90.040 at the time of Site Plan Review approval. 

8. One additional fire hydrant shall be required and located on the property for fire ground operations.  

The location shall be approved by the Fire Department. 
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9. Drainage ways:  Stormwater runoff on the proposed plat will be less than originally anticipated when 

the original Hoffman Hill Division 5 stormwater facilities were designed and constructed.  The 

proposed plat is required to convey onsite stormwater to the City’s existing facilities, which are large 

enough to receive same.  Final review and approval of the plat’s conveyance system, which is at the 

owner’s cost, shall occur following submittal of plat construction documents.  See drainage 

compliance memo dated October 14, 2014 (Attachment 1e). 

10. Curb ramps on adjacent streets are required to be upgraded to current ADA Standards. 

Prior to issuance of a Building Permit  

11. The structures must be designed to meet the requirements of the building construction codes in effect 

at that time.  The following codes are currently enforced by the City of DuPont:  the 2015 

International Building Code, the 2015 International Residential Code, the 2015 International Fire 

Code, the 2015 International Mechanical Code, the 2015 International Fuel Gas Code, the 2015 

Uniform Plumbing Code (each as amended and adopted by the State of Washington); and the 2015 

Washington State Energy Code. 

12. The project must receive all land use and civil construction approvals prior to issuance of building 

permits. 

13. Prior to issuance of building permits for the structures, the applicant shall provide a copy of Pierce 

County Sewer Service Permit for each lot, for city record.   

14. Provisions for collection and removal of drainage at the property lines and elevation changes must 

be incorporated into the design.  (Note: the provisions of the IRC pertaining to site drainage away 

from the structure foundations must also be met in the design.) 

15. Access to existing utility easements is to be maintained or provided with the building design. 

Prior to Certificate of Occupancy 

16. Prior to final approval of the project, as-builts and Geographic Information System (GIS) 

documentation will be required, in accordance with City of DuPont Municipal Code Chapter 

24.09 and Ordinance No. 97-559. 
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17. Prior to Fire Department approval for occupancy, an automatic fire sprinkler system shall be 

installed.  The system shall comply with NFPA 13D Standard for Automatic Fire Sprinkler Systems.  

Three (3) sets of plans, hydraulic calculations, and material specifications sheets for all equipment 

used in the system shall be submitted by a State of Washington Licensed Contractor for review, 

approval, and permits issued prior to commencing work.  A separate permit is required. 

 
 
 

 Decision issued August 31, 2017. 

 

                                                         
                                                                         Hearing Examiner  

 

 

 

 

Appeal Right and Valuation Notices 

 

DMC 25.175.010 provides that this decision, as a Type III decision, is final, subject to appeal to Pierce 

County Superior Court.  Appeals are governed by Chapter 36.70C RCW.   

 

Affected property owners may request a change in valuation for property tax purposes notwithstanding 

any program of revaluation. 
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BEFORE THE HEARING EXAMINER FOR THE CITY OF DUPONT 

RE:  Hoffman Hill Division 5 Phase 1 

Tract O 

Preliminary Plat 

SUB 15-01 

S

U

 

 

FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND FINAL DECISION 

SUMMARY 

The applicant has requested preliminary plat approval for the division of the 3.6-acres of Tract O of 

Hoffman Hill Division 5 Phase 1 into 28 residential lots for fourteen townhome buildings with each 

building composed of two zero lot line dwelling units.  The preliminary plat application is approved 

subject to conditions.  This preliminary plat application raises the same side yard and front yard setback 

issues raised in the Hoffman Hill Division 5 Phase 1 Tract I preliminary plat application, SUB 14-02.  

The summary of those issues in the Summary Section of the hearing examiner decision for SUB 14-02 

and the Conclusions of Law addressing the setback issues, specifically Conclusions of Law No. 5 and 6 

of the examiner decision for SUB 14-02, are adopted by this reference as if set forth in full.   

TESTIMONY 

[This summary is only provided for the convenience of the reader, to provide an understanding of the 

testimony presented at the hearing.  The summary of testimony is not to be construed as containing any 

findings of fact or conclusions of law, or as indicating what information the examiner found pertinent 

or significant.] 

At the beginning of the hearing, the hearing examiner incorporated by reference all verbal argument 

and testimony made by the parties regarding front and side yard requirements in the hearing for the 

Hoffman Hill Division 5 Phase 1 Tract I preliminary plat application. 

Attachment 2c - Findings of Fact, Conclusions of Law and 
Final Decision for Hoffman Hill Division 5 Phase 1, Tract 0 
Preliminary Plat (SUB 15-01) dated September 1, 2017 and 
Correction dated September 7, 2017
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Lisa Klein, contract planner for the City of Dupont, summarized the staff report.  Ms. Klein noted that 

one neighbor had submitted a letter expressing concern over the density of development.  Ms. Klein 

had a couple phone conversations with the neighbor and was able to clarify what was authorized by the 

zoning for the project site.  Ms. Klein identified a couple typographical errors in the staff report.  

Condition No. 4 should identify design review as Type II, not Type I review.  In Section A4b, the 

minimum rear setbacks should be identified as 15 feet as measured from the property line, not the center 

line of the alley.  Ms. Klein clarified that on the discussion in the Tract I review regarding Tract J 

setbacks, that plat has received preliminary plat approval but has not yet been developed.   

 

Ivana Halvorsen, applicant representative from Barghausen Consulting Engineers, noted that the 

proposal has two tracts – one for access and utilities and the other for open space and utilities.  All of 

the lots will front Hoffman Hill Boulevard.   

 

Randall Olsen, applicant’s attorney, noted that the applicant isn’t proposing a zero lot line project.   

 

Brian Nguyen, applicant  representative, requested clarification on whether the cultural resource survey 

requested by the Nisqually Tribe was limited to Tract I or whether it also encompassed Tract O.  Jeff 

Wilson, Dupont community development director, responded that the survey was only required for 

Tract I.  Mr. Nguyen noted that the development of Tract O presented a good opportunity for the 

contract purchaser of the property to bring its high quality development to the City of Dupont, which 

has very limited property left that can still be developed.   

 

 

EXHIBITS 
 

The eleven documents identified under “Summary of Record” in the staff report were admitted as 

Exhibits 1-11 during the hearing.  The following documents were also admitted: 

 

Exhibit 12 Staff Report 

Exhibit 13 April 11, 2017 letter from Randall Olson addressing front yard setbacks 

Exhibit 14 April 11, 2017 letter from Randall Olson addressing side yard setbacks 

Exhibit 15 August 10, 2017 Updated MDNS 

Exhibit 16 Tacoma/Pierce County Health Department letter 

Exhibit 17 Google Map aerial of Tracts, I, O and J 

 

 

FINDINGS OF FACT 
 

Procedural: 

1. Applicant.  The applicant is NoJack4 LLC, Seattle, WA. 
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2. Hearing.   A hearing was held on the subject applications on August 11, 2017 in the City of 

Dupont City Council Chambers.  The hearing was left open through August 23, 2017 for submissions 

evidencing past City interpretations of setback regulations.   

 

3. Project Description.  The applicant has requested preliminary plat approval for the division of 

the 3.6-acres of Tract O of Hoffman Hill Division 5 Phase 1 into 28 residential lots for fourteen 

townhome buildings with each building composed of two zero lot line dwelling units.   

 

4. Adequacy of Infrastructure/Public Services.  The project will be served by adequate and 

appropriate infrastructure and public services as follows: 

 

A. Water and Sewer Service.  The proposal provides for adequate water and sewer 

infrastructure.  The City of DuPont’s water utility will serve the proposed plat.   A certificate 

of water availability has been issued for the proposal.  See Certificate of Water Availability, 

Ex. 1(g).  The Pierce County Public Works and Utilities Department will provide sewer 

service to the proposal.   

 

B. Police and Fire Protection.  The proposal will be served by adequate police and fire 

protection.  Staff have reviewed the proposal and cited no concerns over police resources 

or public safety issues related to the proposal.  The proposed plat is served by the DuPont 

Fire Department     The Fire Department submitted comments regarding review of the 

preliminary plat application, Ex. 10, which have been incorporated into the recommended 

conditions of approval.  The Fire Department recommends approval with the conditions.    

Impacts to fire resources are addressed by the payment of fire impact fees, due at the time 

of building permit issuance pursuant to DMC 26.05.050.  

 

C. Drainage.  The proposal provides for adequate drainage facilities.  A drainage system has 

already been approved and constructed as part of prior stages of Hoffman Hills development 

to collect and treat stormwater runoff from the project site.  Stormwater runoff on the 

proposed plat will be less than anticipated in the design of the stormwater facilities that 

serve the site.  The proposed plat is required to convey onsite stormwater to the City’s 

existing facilities, which are large enough to receive same.  Final review and approval of 

the plat’s conveyance system, which is at the owner’s cost, shall occur following submittal 

of plat construction documents.  See drainage compliance memo dated October 14, 2014, 

Ex. 1(e).   

 

D. Parks/Open Space.    The proposal provides for adequate parks and open space.  The Director 

of Community Development has found the proposal to be compliant with applicable park, 

recreation and open space requirements.  All parks necessary to serve the subject 

development were constructed with the underlying plat of Hoffman Hill Division 5, Phase 1.   
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E. Transportation.  The proposal provides for adequate traffic infrastructure. Traffic 

infrastructure has already been constructed to accommodate the traffic impacts of the project 

as part of Hoffmann Hills Village IV, Division 5 preliminary plat approval.  The applicant’s 

traffic engineer, Don Dawes, determined that the trip generation of the proposal will be less 

than that anticipated for the Division 5 traffic infrastructure improvements.  See Ex. 1(f).  The 

proposal has also been reviewed by the City Engineer, who has determined that the proposal 

is consistent with all applicable standards for city roads, streets, access, circulation, 

transportation concurrency and the like.    

F. Schools.  The proposal provides for adequate schools.  The previous DuPont SEPA decision 

for the same parcel, File No. SEPA 08-06, references an email dated July 17, 2008, from 

Quadrant Corporation which mitigates all school impacts for 80 multifamily units on the 

three multifamily tracts, Tract I, J and 0 of Hoffman Hill Division 5 Phase 1 plat via their 

School Funding Certificates account with the Steilacoom Historical School District.  As 

such, all school impacts from the proposed development have been mitigated.  Safe walking 

conditions for students who only walk to and from school are provided by existing 

sidewalks. 

 

5. Adverse Impacts.  There are no significant adverse impacts associated with the proposal.  The 

site is flat, cleared and contains no critical areas.  The site is vacant with a 10% slope and has been 

graded as part of the Hoffman Hills project.  There are no wetlands, streams or other waterbodies on 

site.  The project isn’t located in a floodplain.  The proposal is fully compatible with surrounding uses.  

The property is surrounded on all sides with residentially zoned and developed property except that 

property to the east is vacant and has been approved for townhome development  An updated mitigated 

determination of non-significance (“MDNS”) was issued for the project on August 10, 2017 under the 

State Environmental Policy Act (“SEPA”).    The MDNS mitigates all significant environmental 

impacts created by the proposal, most notably including several mitigation measures requiring actions 

necessary to ensure there are not hazardous substances in the soils of the project.   

 

CONCLUSIONS OF LAW 

 
1. Authority.  DMC 25.175.010 classifies preliminary plat applications as Type III permits. DMC 

25.175.010(2)(b) provides that the hearing examiner shall hold a hearing and issue a final decision for 

Type III permit applications.   

 

2. Zoning/Comprehensive Plan Designations. The City of DuPont Comprehensive Plan designates 

the subject property as located within the Residential-12 District in the Hoffman Hill Village.  The 

Zoning Map designation is R-12. 

3. Review Criteria.  DMC 24.03.050(a) and 24.03.060(b) govern the criteria for subdivision review. 

Applicable criteria are quoted below in italics and applied through associated conclusions of law 
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PRELIMINARY PLAT- 5 

 

 

CAO VARIANCE - 5 
 

 
 

 

DMC 24.03.050(a):   The Examiner shall review all proposed preliminary plats and shall take such 

action thereon as to assure conformance of the proposed subdivision to the general purposes of the 

comprehensive plan and to planning standards and specifications as adopted by the City. 

 

4. Conformance to Comprehensive Plan and Planning Regulations.  The proposal is consistent 

with the City’s comprehensive plan and planning standards for the reasons identified in Sections 3 and 

4 of the staff report, excluding the staff report analysis of disputed front and side-yard requirements, 

addressed separately in Conclusions of Law No. 5 and 6, incorporated  by this reference and adopted 

for this Decision as if set forth in full from the final hearing examiner decision for the Hoffman Hill 

Division 5 Phase 1 Tract I preliminary plat application, SUB 14-02 

 

 

 

DMC 24.03.060(b)(1):   A proposed subdivision and dedication shall not be approved unless the 

Examiner makes written findings that: 

 

(1) Appropriate provisions are made for the public health, safety, and general welfare for open spaces, 

drainageways, streets, alleys, other public ways, transit stops, potable water supplies, sanitary wastes, 

parks and recreation, playgrounds, schools and school grounds and all other relevant facts, including 

sidewalks and other planning features that assure safe walking conditions for students who walk to and 

from school; and 

 

DMC 24.03.060(b)(2):  The public use and interest will be served by the platting of such subdivision 

and dedication.  If the Examiner finds that the proposed subdivision and dedication make such 

appropriate provisions and that the public use and interest will be served, then the Examiner shall 

approve the proposed subdivision and dedication.  

 

5. Appropriate Provision for Infrastructure.  The proposal provides for appropriate infrastructure 

for the reasons identified in Finding of Fact No. 4. 

 

6. Proposal is in Public Use and Interest and Consistent with Public Health, Safety and Welfare.  

The proposal makes appropriate provision for the public health, safety and welfare and is in the public 

use and interest because it provides for appropriate infrastructure as determined in Finding of Fact No. 

4 while also not creating any significant adverse impacts as determined in Finding of Fact No. 5.  

 

 

DECISION 

 

The preliminary plat application meets all applicable criteria for the reasons identified in the 

Conclusions of Law above and is approved, subject to the following conditions of approval:   
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1. The city issued a SEPA Mitigated Determination of Non-significance.  All mitigation measures 
are incorporated herein by reference as conditions of approval. 

2. A sign permit is required if a neighborhood identification sign is proposed. 
3. The project will demonstrate compliance with geotechnical recommendations. 

 
Prior to Application of Any Site Development Permits 
 

4. Site Plan Review and Type II Design Review and approval is required pursuant to DMC 
25.65.010(2). 

5. The side lot lines for Lots 1 and 28 that is adjacent to Swan Loop shall be 10 feet in accordance 
with DMC 25.20.040(4)(a). 

6. Landscape and irrigation plans are required with the civil construction permit.  The applicant 
will be required to demonstrate compliance with the water conservation regulations in DMC 
25.90.040 at the time of Site Plan Review approval. 

7. Fire flow requirements and on-site hydrant adequacy will be determined by the DuPont Fire 
Chief or designee as the project design is submitted. 

8. Drainage ways: Stormwater runoff on the proposed plat will be less than originally anticipated 
when the original Hoffman Hill Division 5 stormwater facilities were designed and constructed.  
The proposed plat is required to convey onsite stormwater to the City’s existing facilities, which 
are large enough to receive same.  Final review and approval of the plat’s conveyance system, 
which is at the owner’s cost, shall occur following submittal of plat construction documents. See 
drainage compliance memo dated October 14, 2014 (Attachment 1e). 

9. Curb ramps on adjacent streets are required to be upgraded to current ADA Standards. 
 

Prior to issuance of a Building Permit 
10. The structures must be designed to meet the requirements of the building construction codes in 

effect at that time.  The following codes are currently enforced by the City of DuPont:  the 2015 
International Building Code, the 2015 International Residential Code, the 2015 International Fire 
Code, the 2015 International Mechanical Code, the 2015 International Fuel Gas Code, the 2015 
Uniform Plumbing Code (each as amended and adopted by the State of Washington); and the 
2015 Washington State Energy Code. 

11. The project must receive all land use and civil construction approvals prior to issuance of 
building permits. 

12. Prior to issuance of building permits for the structures, the applicant shall provide a copy of 
Pierce County Sewer Service Permit for each lot, for city record. 

13. Provisions for collection and removal of drainage at the property lines and elevation changes 
must be incorporated into the design.  (Note: the provisions of the IRC pertaining to site drainage 
away from the structure foundations must also be met in the design.) 

14. Access to existing utility easements is to be maintained or provided with the building design. 
 

Prior to Certificate of Occupancy 
15. Prior to final approval of the project, as-builts and Geographic information System (GIS) 

documentation will be required, in accordance with City of DuPont Municipal Code Chapter 
24.09 and Ordinance No. 97-559. 
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PRELIMINARY PLAT- 7 

 

 

CAO VARIANCE - 7 
 

 
 

 

16. Prior to Fire Department approval for occupancy, an automatic fire sprinkler system shall be 
installed.  The system shall comply with NFPA 13D Standard for Automatic Fire Sprinkler 
Systems.  Three (3) sets of plans, hydraulic calculations, and material specifications sheets for 
all equipment used in the system shall be submitted by a State of Washington Licensed 
Contractor for review, approval, and permits issued prior to commencing work.  A separate 
permit is required. 

 
 
 

 Decision issued September 1, 2017. 

 

                                                         
                                                                         Hearing Examiner  

 

 

 

 

Appeal Right and Valuation Notices 

 

DMC 25.175.010 provides that this decision, as a Type III decision, is final, subject to appeal to Pierce 

County Superior Court.  Appeals are governed by Chapter 36.70C RCW.   

 

Affected property owners may request a change in valuation for property tax purposes notwithstanding 

any program of revaluation. 

 



City of DuPont Fire Department 
  Proudly serving the community of DuPont 

    1780 Civic Drive, DuPont, WA, 98327 

       Phone 253.964.8414 ▪ Fax 253.912.5240 ▪ www.ci.dupont.wa.us 

Efficient response. Flawless Performance. Compassionate Actions. 

May 17, 2018 

TO:        Jeff Wilson 

FROM:  Mike Turner Fire Marshal 

RE:         Hoffman Hill, Div 5, Tract O Land Use 

The DuPont Fire Department Prevention Division reviewed the above project and has the following 
comments. 

1. Fire Lane signs shall be required on both sides of the alley.

If you have any questions, you may call Fire Marshal Mike Turner at (253) 666-2760 or e-mail 
mturner@dupontwa.gov. 

Sincerely, 

Fire Marshal 

Mike Turner 

Attachment 3a - City of DuPont Fire Department 
Memorandum dated May 17, 2018

mailto:mturner@dupontwa.gov.
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COMMUNITY DEVELOPMENT 
DEPARTMENT 

BUILDING SERVICES DIVISION 
1700 Civic Drive 

DuPont, WA  98327 
Ph 253.964.5387    Fax 253.964.1455 

MEMORANDUM 

TO:  Jeff Wilson, AICP 

FROM: Bill Anderson, CBO 

RE: Hoffman Hill Division 5 Multi-family Tract O Land Use-Site plan review 
comments.   PLNG2018-028 

DATE: June 5, 2018 

I have reviewed the application and drawings submitted to the City on May 11, 2018 for the 
proposal to construct 28 residential units, associated roadways, improvements, and tracts.  The 
following summarizes the building department’s comments: 

1. The proposed building construction shall comply with the applicable codes in effect at
the time of their submittal.  The City currently enforces the following code requirements:
the 2015 International Building Code, the 2015 International Residential Code, the 2015
International Fire Code, the 2015 International Mechanical Code, the 2015 International
Fuel Gas Code, the 2015 Uniform Plumbing Code  (each as amended and adopted by the
State of Washington); and the 2015 Washington State Energy Code.

2. Prior to issuance of a building permit for each structure, the applicant shall provide a
copy of Pierce County Sewer Service Permit(s) for the structures for city record.  (Please
note that Pierce County Sewer Utility requires a pre-treatment review and approval be
completed prior to their issuance of sewer main extension for the project.)

3. The project must receive all land use and civil construction approvals prior to issuance of
building permit for any of the proposed structures.  All conditions or requirements
associated with such approvals shall be complied with throughout building construction
and must be completed prior to issuance of a certificate of occupancy.

4. Fire Suppression (NFPA 13D) and Fire Alarm permits for the structures must be obtained
from the DuPont Fire Department prior to initiating any such work.  All alarms systems
proposed to be installed must obtain an alarm registration permit with the city; forms may
be obtained at city hall.

Attachment 3b - City of DuPont Community Development 
Department Building Services Division Comment Letter dated 
June 5, 2018
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5. Separate Building, Plumbing, and Mechanical Permit applications shall be required for 
each structure associated with the project.  Plans showing the details for construction for 
each shall be submitted to the city for review and approval prior to permit issuance.  
(Note:  Electrical permits must be obtained through WA. St. L&I.; sewer service and 
permitting through Pierce County Utilities.) 

6. Associated fire impact fees  must be paid in conformance with DuPont Municipal Code 
Chapter 26.05. 

7. Associated Stormwater System Development Charges for each lot must be paid in 
conformance with DuPont Municipal Code Chapter  22.04. 

8. Preliminary building addresses have been assigned to the proposed lots within the 
development.  Such addressing will be reviewed as the project planning progresses to 
ensure that the address scheme and structure layout for the project are in concurrence.  
The applicant shall be required to verify each unit’s address assignment with the City. 

9  The project must comply with the requirements for GIS as-built drawings contained in 
DMC Chapter 24.10.  As-built drawings and submittals shall be submitted and approved 
prior to issuance of a Certificate of Occupancy for the building, or portions thereof. 

 

Our department will review specific code requirements as the project progresses with its civil 
and other submittals.  Please feel free to contact me if there are any questions, or I can be of 
further assistance. 

 



From: Dom Miller
To: "Jeff Wilson"
Cc: Lisa Klein
Subject: RE: Hoffman Hills Tract "O" Site Plan Review (PLNG2018-028)
Date: Thursday, June 21, 2018 6:33:45 AM

Jeff,

I don’t have any comments on their Site Plan Review Application.

Thanks,

Dom

From: Jeff Wilson [mailto:JWilson@dupontwa.gov] 
Sent: Wednesday, June 20, 2018 3:13 PM
To: Dominic Miller <dmiller@g-o.com>
Cc: Lisa Klein (AHBL) <lklein@ahbl.com>
Subject: Hoffman Hills Tract "O" Site Plan Review (PLNG2018-028)
Importance: High

Dominic,

It does not appear that I received your comments on the Site Plan review application for this
project.  I am working with Lisa to finish up the staff report and decision on their permit application,
but I need to receive your comments first, if any.

Thanks
Jeff

Jeffrey S. Wilson, AICP
Community Development Director

City of DuPont
1700 Civic DR
DuPont, WA  98327-9603

Office: (253) 912-5393
Cell:    (253 433-4238
Fax:    (253) 964-1455
jwilson@dupontwa.gov
www.dupontwa.gov

Attachment 3c - City of DuPont Engineering department 
email dated June 21, 2018

mailto:dmiller@g-o.com
mailto:JWilson@dupontwa.gov
mailto:LKlein@AHBL.com
mailto:jwilson@dupontwa.gov
http://www.dupontwa.gov/
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